
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F709709

ANNA PETERSON, Employee  CLAIMANT

NWA RESTORE IT, INC., Employer  RESPONDENT

AIG DOMESTIC CLAIMS, INC., Carrier RESPONDENT

OPINION FILED MARCH 9, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by MATTHEW LINDSAY, Attorney, Fayetteville, Arkansas.

Respondents represented by MELISSA WOOD, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On February 11, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on January 15, 2009,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer/carrier relationship existed among the parties at all

relevant times.

3.   The claimant sustained a compensable injury to her low back on August 28,

2007.

4.   The claimant was earning an average weekly wage of $496.27 which would

entitle her to compensation at the weekly rates of $331.00 for total disability benefits and

$248.00 for permanent partial disability benefits.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Respondent’s entitlement to a medical evaluation by Dr. Fielding in Tulsa.
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2.   Respondent’s entitlement to credit for overpayment of temporary total disability

in the amount of $6,526.72 and $144.00 for permanent partial disability benefits.

At the time of the hearing the parties agreed to reserve as an issue the respondent’s

request for credit of overpayment of permanent partial disability benefits.  With respect to

temporary total disability benefits, claimant agrees that respondent is entitled to a credit

for payment of temporary total disability benefits in the amount of $6,574.00.

The claimant contends that an evaluation by Dr. Fielding in Tulsa is not reasonable.

The respondents contend that it is entitled to an independent medical evaluation

of the claimant by Dr. Fielding in Tulsa.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on January 15, 2009, and contained in a pre-hearing order filed that same date,

are hereby accepted as fact.

2.   Respondent’s request for an evaluation by Dr. Fielding in Tulsa is not

reasonable; therefore, respondent’s request is denied.

FACTUAL BACKGROUND

The claimant suffered a compensable injury to her low back on August 28, 2007.

On that date, the claimant was driving back to the respondent’s shop in a company truck

when she was struck from behind by another vehicle.  Claimant drove back to the shop

and was taken to the emergency room by a supervisor.  
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After claimant received medical treatment from the emergency room she was

evaluated by Dr. Earl, her family physician.  Dr. Earl ordered physical therapy which

claimant underwent for approximately twelve weeks.

Claimant subsequently came under the care of Dr. Raben, neurosurgeon.

Claimant’s initial evaluation with Dr. Raben occurred on November 2, 2007, at which time

he diagnosed claimant’s condition as a sprain/strain of the lumbar spine.  Dr. Raben

recommended treatment in the form of physical therapy.  In a report dated November 20,

2007, Dr. Raben noted that the physical therapy had helped claimant’s condition but that

she still had difficulties with activities of daily living.  Because it had been four months

since the claimant’s injury he indicated that it was time to consider an MRI scan.

Claimant underwent the MRI scan and in a report dated December 19, 2007, Dr.

Raben noted that the scan revealed lumbar spine disc degeneration and disc herniation

at the L5-S1 level.  Dr. Raben recommended treatment to include an epidural steroid

injection, medication, and physical therapy.

At this point, respondent apparently discontinued claimant’s treatment with Dr.

Raben and referred her to Dr. Pettingel of the Oklahoma Physical Medicine &

Rehabilitation Clinic in Broken Arrow, Oklahoma.  Dr. Pettingel is not an orthopaedic

surgeon nor a neurosurgeon.  In his initial report of February 13, 2008, Dr. Pettingel noted

that he had reviewed the claimant’s MRI scan which revealed a mild right-side disc

protrusion with a high intensity zone consistent with an annular tear.  Dr. Pettingel

recommended that claimant receive an injection by a pain management physician located

closer to her home in Northwest Arkansas.  This injection was given by Dr. Ennis at the S1

level on February 29, 2008.   Claimant subsequently returned to Dr. Pettingel on March

11, 2008 and his report of that date indicates that the injection performed by Dr. Ennis

provided no overall benefit.  As a result, he recommended an injection at the L5-S1 level.

On March 28, 2008 Dr. Ennis injected claimant at the L4-5 and L5-1 levels.
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Claimant returned to Dr. Pettingel on April 14, 2008 at which time he noted that Dr. Ennis

had performed bilateral injections at the L4-5 and L5-1 levels.  He noted that this had

improved claimant’s condition by approximately 50% and indicated that another injection

had been scheduled by Dr. Ennis for the L5-1 level.  This third injection occurred on April

25, 2008.

Following the third injection by Dr. Ennis and before claimant returned to Dr.

Pettingel, she returned to see Dr. Raben on May 16, 2008.  Dr. Raben noted that the

claimant was complaining of persistent back pain and that her condition had not improved

in one year since the injury.  Dr. Raben recommended treatment in the form of a discogram

and evaluation and treatment by pain management as well as medication.  Claimant was

subsequently evaluated by Dr. Pettingel on May 22, 2008 who indicated that the injections

from Dr. Ennis had provided claimant some relief.  He also noted that Dr. Ennis had

recommended a TENS unit trial.  Dr. Pettingel went on to indicate that he would not

recommend a discogram and stated that in his opinion the claimant was at maximum

medical improvement.  He released the claimant to return to work with no restrictions.

Finally, in a letter dated June 9, 2008 from Dr. Raben to Matt Lindsay, claimant’s

attorney, Dr. Raben indicated that he would recommend a CT discography, disc space

injection, and electromyography to determine whether surgery was necessary.

Based upon Dr. Raben’s recommendation of a discogram, respondent has

requested that claimant undergo an independent evaluation by Dr. Fielding, neurosurgeon,

in Tulsa, Oklahoma.  

ADJUDICATION

The respondents do not have an absolute right to have the claimant evaluated by

a physician of their own choosing.  Instead, the physician is to be chosen by the

Commission and the place of examination and treatment must be reasonably convenient
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for the employee.  This issue was discussed by the Full Commission in Johnson v.

Arkansas Highway Department, Full Commission Opinion filed June 21, 2001 (E912379).

In that case, the Full Commission stated:

In their appeal brief, respondents point out that it is
routine to conduct IMEs in workers’ compensation
cases.  Although this is true, it ignores the fact
that the right of the respondents to obtain an IME
was, until recently, deemed unfettered.  In Virginia
King v. Willow Oaks Acres, Full Commission Opinion
filed January 25, 2001 (E903202), we departed from
that principle, stating that:  

Based on our reading of Tibbs, in construing
the statute strictly as we are compelled to
do, it is our view that under §11-9-511, the
threshold question is whether the proposed
examination is reasonable and necessary.
If the examination is reasonable and necessary,
the Commission designates or approves a
physician.  Moreover, we find that even if the
exam is reasonable and necessary, the
respondent or carrier is not free to send
claimant to any physician.  However, the
employer or carrier is free to ask a physician
of its choosing to participate in the exam
performed by a physician designated or
approved by the Commission.  Notably, the
place of examination must also be reasonably
convenient for the employee.  See generally,
Wilson v. Armstrong Brothers Tools, Full
Commission Opinion filed September 1, 1999
(W.C.C. No. E709892).  (Emphasis supplied)

Thus, even if the Commission determines that an independent medical evaluation

is reasonable and necessary, the Commission is not bound to accept the physician

suggested by the respondent.  

In this particular case, claimant does not object to undergoing an independent

medical evaluation as long as that evaluation is local.  Respondent has requested that

claimant undergo an evaluation by Dr. Fielding in Tulsa.  The claimant lives in Garfield and

Tulsa is more than two hours from her home.  Claimant testified that if she is required to
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travel any distance she cannot drive a car because of pain.   Instead, claimant testified that

she has to be driven by another person.  Claimant testified it would be difficult for her to

find people to drive her to a doctor visit in Tulsa because it takes approximately six hours

to make the trip, undergo the examination, and return home.  Claimant has indicated that

she would be willing to undergo an evaluation by a local neurosurgeon such as Drs.

Routsong or Knox.  Respondent has indicated that it does not want an evaluation by Dr.

Routsong or Knox.

I believe it is important to note in this case that the respondent sent claimant to Dr.

Raben for an evaluation and treatment.  When Dr. Raben’s conservative treatment was

unsuccessful and he ordered an MRI scan which revealed a disc herniation, respondent

then sent claimant to Dr. Pettingel for an independent medical evaluation.  Dr. Pettingel

is not a specialist as is Dr. Raben.  Now that Dr. Raben has recommended that claimant

undergo a discogram, respondent wants to send claimant for another independent medical

evaluation.  I do not find that an evaluation by Dr. Fielding in Tulsa is reasonably

convenient for the claimant given the fact that specialists are available in Northwest

Arkansas who are capable of conducting an evaluation.

Accordingly, respondent’s request to have claimant undergo an evaluation by Dr.

Fielding in Tulsa is denied.  Given claimant’s agreement to undergo an evaluation by

either Dr. Routsong or Dr. Knox, I find that an evaluation by one of those physicians would

be reasonable and reasonably convenient for the claimant.  If respondent wishes to have

claimant evaluated by either of those physicians it may do so.  Respondent may also have

Dr. Fielding participate in that evaluation if it so desires pursuant to A.C.A. §11-9-511(c).

ORDER

Respondent’s request to have the claimant undergo an independent medical

evaluation by Dr. Fielding in Tulsa is denied.  An evaluation by Dr. Routsong or Dr. Knox
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would be reasonable and reasonably convenient for the claimant.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $259.15.

IT IS SO ORDERED.

                                                                     
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


