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STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On November 18, 2008, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Michael Pennywitt - the claimant, coupled with the deposition testimony

of Dr. Robert E. Abraham, along with medical reports and other documents comprise the record
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in this claim.  While the Second Injury Fund has been joined as a party in this claim, it was

excused from the present hearing because of the principal issue in dispute at this time is that of

compensability of the claimant’s cervical injury.  All other issues, to include permanency and

Second Injury Fund liability are reserved.

DISCUSSION

Michael Pennywitt, the claimant, with a date of birth of October 7, 1955, testified that he

was employed by respondent for three (3) years.  Claimant has a tenth grade education.  Prior to

his employment by respondent-employer, the claimant’s background included some training in

maintenance and electrical plumbing and blueprint training.  The claimant received a certification

in the afore through the employer that he was working for at the time.  The claimant also received

additional training and obtained a CDL by attending Arkansas State University Tech in Marked

Tree.

After obtaining his CDL the claimant was employed for approximately one (1) month by

King Transportation.  The claimant was later employed for about three (3) years by Whittingen

Brick Company.  Claimant commenced his employment with respondent-employer immediately

after leaving the employment of Whittingen Brick Company.

In 2001 while employed as a driver for Equity Transport the claimant sustained an injury

to his back in the form of a pulled muscle when he pulled the fifth wheel pin out of a trailer and

the tractor pulled forward throwing him over the dual tires of the truck.  The claimant’s treatment

for the 2001 injury included muscle relaxer medication and physical therapy.  Claimant denies any

further injuries prior to his employment with respondents.

Claimant estimated that he had been employed by respondent-employer approximately two
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and a half (2 ½ ) years before sustaining the October 16, 2006, injury.  Claimant earned $11.89

per hour at the time of the accident.  In describing the October 16, 2006, injury claimant testified:

I drove what the call a boom truck, instead of unloading a 
truck with a forklift, these trucks were equipped with a boom and a
hook with a fork on them.  And, what we did when I delivered building
materials, block, mortar, sand, that sort of thing.  This truck would allow
you to go onto a job site and actually unload materials with this boom, 
all this material of course had to be strapped down on to the truck.  I was
unstrapping this load, there was a sand bucket on the truck and I was up
on the truck and you unload the blocks with the fork of the boom truck.
The sand bucket, you had to unhook the forks and take the hook of the 
boom and hook it onto the sand bucket.  In order to do that you had to get
up on the truck.  I was on the truck hooking the sand bucket up, so I could
unload that and you have to climb to get up there and I was coming down
from hooking the sand bucket and I slipped and fell forward.  Instead of 
falling off of the truck, which that is what I would have done, I caught myself
with my right hand and I fell between the sand bucket and some blocks 
and I caught myself with my right hand, and when I did that, instead of 
falling off the truck, I fell to the left and twisted myself down between the
blocks and the sand bucket.  And, that’s how the injury occurred. (T. 9-10).

Following the accident, claimant finished unloading the load and upon returning to the yard of

respondent-employer reported the incident to his supervisor, Mike Sipes.  

Later the day of the accident respondents arranged for the claimant to be seen by Dr.

Michael Lack at Occupational Health.  The testimony of the claimant reflects that Dr. Lack x-

rayed the top part of his shoulder and upper part of his arm and assessed a muscle strain. 

Claimant was prescribed pain medication and placed on light duty for a few days.  After working

light duty for several days the claimant returned to his regular job duties.

Regarding continuing problems attributable to the October 16, 2006, accident, claimant

testified that on busy days he did quite a bit of lifting, and that on those days he experienced some

pain in his shoulder.  Claimant further testified regarding his continuing complaints attributable to
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the October 16, 2006, accident:

Yes, sir.  One Friday night it got to bothering me so bad that
I thought something was really wrong with me and I to the NEA Medical
Center Emergency Room.  They x-rayed my arm and gave me a pain shot
that put me to sleep basically and told me to get back to see the doctor the
first part of the week. (T. 11-12).

Claimant’s testimony reflects that he returned to Dr. Lack once before reporting to work and

based on the assessment of a possible torn ligament an MRI was recommended.  Claimant

continued:

He told me that he was going to schedule the MRI and he returned
me to light duty and told me not to do any lifting at all, or use my arm until
he saw the MRI.

No, sir.  Nine (9) days of light duty, I was in the office where they
were allowing me to do paper work and different things like that; a young
lady called me from Travelers Insurance, I think her name was Amber 
and she called to check on my condition and I told her that I hadn’t used 
my arm for eight, or nine days and it was doing better and I was waiting on
an MRI to be done.  She informed me that MRI had to be scheduled, or 
approved by them and she put me on hold and came back a few minutes 
later and told me that no MRI had been requested. (T. 12-13).

Claimant testified that the MRI was not approved.  

The claimant testified that he has rheumatoid arthritis for which he sees Dr. Leslie

McCasland, a rheumatologist a the NEA Clinic.  Claimant’s testimony reflects that eventually

informed Dr. McCasland of his work-related injury:

It was several month, I believe, that I was in for a routine scheduled
visit.  The medication that she gives me affects my liver and I have to have
regular blood test, so I had a regular visit with Dr. McCasland and of course
she asked me how I was feeling and everything and I informed her that I had
a stiff neck for a couple of months and it was getting worse.  And, I couldn’t
do anything about it, I mean, it wasn’t getting any better. (T. 13-14).

As a consequence of the above, Dr. McCasland obtained x-rays of the claimant’s neck, and as
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result of same, on March 16, 2007, obtained a cervical MRI scan.  The study was filed with the

claimant’s health care carrier, who paid a percentage of the expenses.  The claimant was referred

by Dr. McCasland to Dr. Robert E. Abraham, a Jonesboro neurosurgeon.

The claimant was seen by Dr. Abraham on April 23, 2007, and underwent additional

diagnostic studies, to include a CT scan, and a mylogram.  As a result of the afore surgery was

recommended and performed.  Regarding his understanding of the May  2007,  surgical procedure

performed by Dr. Abraham, claimant testified:

Cervical disk surgery, they took a piece of bone off and I don’t
know what the bone is called, but he used another piece of bone and a 
fusion with a piece of metal and a couple of screws. (T. 17).

Claimant estimates that he was off work closer to six (6) weeks following the surgery.  Claimant

continued:

After my surgery, I returned to Doctor Abraham and he put me off
for two, (2) more weeks.  So I was off a total of eight, (8) weeks there.  Then
he returned me to light duty work, restricting me to no lifting over twenty,
(20) pounds and he didn’t want me to raise my hands above my head, or do
any kind of extended driving. (T. 17-18).

The testimony of the claimant reflects that while he return to work for respondent-

employer he was unable to perform his job without physical difficulties attributable to the October

16, 2006, injury and subsequent surgery:

Yes, sir.  I had some trouble, there were days where I was busy, I
had problems, on days where we weren’t too busy, I got by. (T. 18).

During the period that he returned to the employment of respondent-employer following his

surgery, the claimant was permitted to drive and make deliveries.  Claimant explained making

deliveries in the concrete business:
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What they would do on the yard, the driver had to load his own 
truck.  In order to load your truck, you had to get the order together; well
someone would put the order together for me, and I would get in the fork
truck and move the truck.  When I got to the job site, I get the boom on 
The truck to unload the truck and doing lifting.  The problem I was having
was pulling.  Tightening straps and un-tightening straps and climbing on 
and off the truck and I was probably doing a little more than I should have 
been doing.  As far as light duty is concerned. (T. 18-19).

Claimant elaborated regarding the physical aspects of his job in terms of handling the equipment, 

noting of the boom:

You have a control box and it’s got different buttons on it that makes
it swing, or whatever and do all the function.

The straps is what fashions the boom to the truck.  You have to
strap it down, then when you get to the job site, you have to unstrap it.
The forks, even though this thing is fully hydraulic, you have to hold on
to it and guide it, more, or less. (T. 19).

Claimant estimated that he worked for respondent-employer only a few weeks after June

30, 2007.  The claimant’s testimony reflects regarding the termination of his employment with

respondent-employer:

I was on a job, I was delivering sand, a sand bucket, you use the 
truck to lift the bucket up in the air and there is a handle on the bottom 
that you have to pull open and then the sand falls out; I was doing that and
I hurt myself again, I got a pain in my neck that bothered me real bad.  I 
reported that when we got back, I went home early that day, which was a
Wednesday, I believe and on Thursday, I continued to have problems and I
home early again.  Friday, I couldn’t get in to see Doctor Abraham until the 
Monday after that and I went back to see Doctor Abraham. (T. 19-20).

The testimony of the claimant reflects that he was taken off work by Dr. Abraham at that point. 

Claimant testified that Dr. Abraham wrote a note to respondent-employer taking him off work. 

The claimant continued regarding his employment status with respondent-employer:

Basically, that piece of paper that I just gave you, I showed that to
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them and they told me that if I couldn’t perform the job that they hired
me to do, they really didn’t have anything, there was nothing they could 
do for me.  And, they couldn’t continue to let me work on light duty. (T. 22).

Claimant asserts that the last worked for respondent-employer the date the received the August 

22, 2007, form.

Claimant testified that he has attempt to find work that he could physically perform since

his employment with respondent-employer ceased.  Noting that he has some management skills

claimant testified that he has sought work in an office setting.   Ultimately, the claimant filed for

and was approved for Social Security disability benefits on October 1, 2008, although he had not

received check as of the date of the hearing.  

Claimant’s testimony reflects, with respect to the current status of his neck:

I’m back to the point where I have a stiff neck again.  I have some
trouble looking up, that’s a big deal, I look down quite a bit.  Looking to 
the left, or right, if I turn my head very far, I have problems.

Looking down, I can pretty much put my chin all the way down.
Looking up, I get to this right here, (indicating) and try to continue to hold
it, or to the right, (indicating) a little less than that, probably.  I do have 
another problem in my neck at 5 and 6, they didn’t do anything at that time,
because of that, I was advised to be very careful of what I did, lifting, driving
and so forth, that it could get worse and someday I would have to have 
surgery on those disc.

The testimony of the claimant reflects that the he was prescribed four (4) weeks of physical

therapy three (3) times a week, however each visit required a $35.00, co-pay.  Due to the cost

claimant went for only one visit, and thereafter performed exercises at home pursuant to the

directions of the doctor.  Claimant testified that the continue to take medication for pain and a

muscle relaxer, however does so “very sparingly”.  Claimant added, regarding the medication:

They put me to sleep, basically I can’t function when I take them.
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They work very well, but they do things to me. (T. 24).

Claimant testified that the last scheduled appointment he had with Dr. Abraham he was unable to 

make because of the co-payments.  Claimant continues to treat with his family doctor, Dr. Shone, 

who provided medical treatment for the claimant’s blood pressure and diabetes.   Claimant 

offered regarding his October 16, 2006, injury:

No, sir.  Other than I do believe I need further attention.  And, at 
some point in time I feel that I’m going to have to have that, because I 
continue to have problems with my neck.

Yes, I have problems with my neck.  And, if I do change that, well
for instance, if I turn my head too far to try to back out of a parking spot, 
I’ll get dizzy.  So, I know I have problems, so I need to get back in probably
and see Doctor Abraham at some point in time. (T. 25-26).

Claimant continued, noting numbness and tingling down his arm off and on.  The testimony of 

the claimant further reflect:

This is where I had the trouble when I fell was in my shoulder, 
right in here, (indicating).  I don’t have that problem, that was pretty much 
taken care of after the surgery.  But, I have things like, my hands go to 
sleep at night.  I have tingling and if I do things, like a riding lawn mower,
that bounces enough that I have problems with that.  So, I know I have 
something else.  I constantly have pain in my neck.  So, I know that at some
point in time, I am going to have to have something else done. (T. 26-27).

During cross-examination, claimant conceded that there are some things in his past work

history that he is physically capable of doing, but not in his present physical condition.  Claimant

noted that he was a manager at one time, however he does not believe that he could do that. 

Regarding his employment efforts since his employment with respondent-employer was

terminated claimant testified:

I tried several placed, yes sir.  I tried employment agencies.  
Temp services and places like that.  I had some of them tell me that I 



9

was too experienced and mot of them, I felt I could get, they didn’t feel 
I was qualified for and I had no degree.  I did run a plant, I was plant 
manager, but I worked for that company for twenty two, (22) years and 
I started at that warehouse and I worked myself up to that position within
the company.  I came with that company to open a plant here in Jonesboro,
so even though I had manager training, I didn’t have the degree to go along
with it, and that’s very important, when you’re applying for a job, and 
people wouldn’t even talk to me. (T. 28).

The testimony of the claimant reflects that the pain in his shoulder immediately following

the October 16, 2006, accident never really improved despite the treatment with medication under

the care of Dr. Lack.  Claimant concedes that the symptoms which resulted in his treatment under

the care of Dr. Abraham was the onset of a stiff neck , which he had off and on, however it got to

the point that it did not go away.  Regarding any complaint of a stiff neck prior to the October 16,

2006, accident, the testimony of the claimant reflects:

Yes, I’ve tried to remember and if I did and I can’t ever remember
having a stiff neck, no, sir not before this. (T. 29).

The testimony of the claimant reflects that over all, as far as his prior medical history is

concern, he has never had collectively shoulder, neck and radicular symptoms prior to the October

16, 2006, accident.  Further, claimant’s testimony reflects that the surgery performed by Dr.

Abraham eliminated the severe shoulder pain.  The claimant testified that the symptoms were

greater in the right side than the left side.

During further examination, the testimony of the claimant reflects that he first went to the

emergency room following the October 16, 2006, accident on November 10, 2006.  Further, the

claimant maintains during his employment with respondent-employer he worked a 50-hour work

week.  The testimony of the claimant reflects that he last saw Dr. Abraham on August 22, 2007,

at which time he was provided a restricted duty release.  Claimant was unable to see Dr. Abraham
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for a scheduled September 2007, follow up visit because of the cost involved.  Claimant has not

worked since the August 22, 2007, date.  Claimant denies suffering any other falls or accidents

since the October 16, 2006, incident.

On October 3, 2008, the parties obtained the deposition testimony of Dr. Robert E.

Abraham, a Jonesboro neurosurgeon, which is included in the record as Joint Exhibit #1.  Dr.

Abraham first saw the claimant on April 23, 2007, pursuant to a referral of Dr. Leslie

McCastleman.  Regarding the history of the claimant obtained during the initial visit, Dr. Abraham

testified:

The patient noted that he had difficulties with a stiff neck for
six to eight weeks.  Dr. McCasland referred him for a pinched nerve
in his neck.  She ordered an MRI scan and after that MRI scan, noticed
that he had some abnormalities on the scan so she referred him here.
He described his pain as a hot, tingling pain, noted all the time, worse
when he tries to move his head to the right, left or right. (JX. #1, p. 5).

At the time of the visit Dr. Abraham had the actual MRI scan, and as such was able to review it. 

Based on his examination of the claimant and review of the diagnostic studies, Dr. Abraham

testified regarding his assessment of the claimant’s complaint:

The patient has a right cervical radiculopathy and some weakness
in his right upper extremity, stiffness in his neck, decreased range of motion,
muscle spasms, and so forth that confirmed that.  Ans on his MRI scan, he
had definite abnormality of the C3-4 region.

It showed mainly osteophytes at C3-4, more to the right than left.
(JX. #1, p. 6).

Dr. Abraham described the osteophytes, in the instant claim, as a built up of bone in the

claimant’s cervical spine or a bone spur in a region of his neck.  While noting that osteophytes can

be initiated by trauma, it takes time for them to form - years.  
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Dr. Abraham performed additional diagnostic studies relative to the claimant, to include a

myelogram and post-myelogram CT scan.  Regarding the results of the afore, Dr. Abraham

testified:

His myelogram showed C3-4, that the third cervical and the fourth
cervical osteophytes on the right with minimal disc bulge and a right C5-6
moderate root abnormality. 

There was just a moderate nerve root compression, but it was not
that bad.  

That was probably a small osteophyte, too, but it wasn’t, definitely
wasn’t as prominent as the C3-4.  (JX. #1, p. 7-8).

Dr. Abraham elaborated regarding his findings and treatment relative to the claimant:

The patient’s C3 level was definitely worse and we actually 
operated on just that level.  C5-6 was, it was there but it wasn’t bad enough
that I thought he needed surgery. (JX. #1, p. 8).

Dr. Abraham confirmed that the problem at the C3 level could have accounted for the claimant’s

complaints, in terms of location of pain and the pain distribution pattern that he described.

After being provided a description of the mechanism of the claimant’s October 16, 2006,

accident, Dr. Abraham was questioned regarding the relationship of same with his medical

findings and treatment of the claimant subsequent to the April 23, 2007, initial visit:

They could in that basically if the patient has osteophytes or has
abnormalities in his neck, then he has something happen.  That puts him 
at a greater risk to develop, to develop difficulties.  And even though the
osteophytes had been there, you know, if the patient is kind of going along
and has never had anything, the motion that you just said there could 
actually, you know, cause a stretch injury to his nerve if he has a bone spur
there.  You know, because that level would be compromised. (JX. #1, p. 10).

In light of the presence of bone spurs/osteophytes Dr. Abraham’s testimony reflects what would
mechanically in the area during a twisting episode as described by the claimant in his October 16, 
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2006, accident:

Well, the neuroformina is a certain amount of space.  When you
have a bone spur, an osteophyte there, that osteophyte actually decreases
the amount of space that’s present for the nerve to actually traverse or move
in and out of.  The nerves are not, they’re not totally static.  You know, like
when you’re moving your head or moving your arm, those nerve actually
move a certain amount in the spine and if you have a bone spur or something
like that, that can impinge on the nerve at that point. (JX #1, p. 11).

Dr. Abraham described the surgery that he performed on the claimant in May 2007, at the 

C3-4 level:

The surgery consisted of an anterior cervical fusion.  During that 
fusion, we do a discectomy, take the disc out, remove the bone spur and
you physically just have to go in and just drill them away.  You drill the
bone spurs away to a point that they’re basically gone and then you fuse
the two bones together because you’ve taken the disc out.  So in order to
maintain that neuroforamina height to make it such that the patient doesn’t
have a lot of movement between the bones and cause any pain, we do a 
fusion.  And it’s almost standard practice - in my practice, it’s definitely 
standard.  I usually use a bone graft with a stabilization plate and that tends
to give me fusions in 90-95 percent of the cases. (JX. #1, p. 11-12).

The claimant was next seen by Dr. Abraham on June 7, 2007, in follow up to the May 2007

cervical surgery.  At the time of the June 7, 2007, follow-up visit, the claimant relayed that he was

still having some stiffness in his neck; that his arms were doing okay; that he had done some

minimal activities; and that he was having to use pain medications only on occasions. 

The claimant was next seen by Dr. Abraham on July 16, 2007.  Regarding the afore visit,

Dr. Abraham testified:

The patient was having some pain in both shoulders, in his neck,
some headache, back pain, pain down to his elbows.  The patient had been
back to work approximately three weeks.  He was having some problems 
sleeping.  He has headaches that are noted to be constant and the patient 
was doing a lot of driving and loading his truck with a forklift. (JX. #1, p. 13).
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As a result of the July 16, 2007, findings, Dr. Abraham prescribed physical therapy, “put a hole on

his work”, directed the claimant to continue his medications, and to return in follow up.  The

claimant’s medications consisted of pain medicine and muscle relaxants.  The claimant was also on

anti-inflammatory drugs which were prescribed by Dr. McCasland.  

Dr. Abraham’s testimony reflects that the claimant was again seen by him on August 13,

2007:

The patient was doing fair with his physical therapy, and actually
at that time he was on home therapy.  The patient basically was unable 
to do his job secondary to some heavy lifting the he had on his job. 
(JX. #1, p. 14).

Dr. Abraham testified that the claimant was provided a three-month return appointment, however 

was a no-show for same.  With respect to his normal anticipated healing period following surgery 

of the claimant’s type in May 2007, Dr. Abraham testified:

Most of the times, patients, four to six weeks is basically what I 
use for getting people back to work.  If they have any additional trouble,
of course, the physical therapy and after that therapy, usually we can usually
get them, you know, back into a position where they can go back to work at 
that point. (JX. #1, p. 14-15).

Regarding the claimant’s capability to continuing working, Dr. Abraham observed:

He went back to work but was having difficulty.  As a truck driver,
and especially if the drives for most fo the day or if he does long hauls or
whatever, it’s going to be hard on him for a neck surgery. 

That would be true, period, just across the board.  (JX. #1, p. 15).

Dr. Abraham continued regarding physical limitations placed on patient having undergone 

cervical surgery of that of the nature of the claimant:

Lifting, 30 to 40 pounds based upon the patient’s size.  If a 
patient is a gentleman that’s, like he’s 208 pounds, 5'6", 208 pounds.
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He’s a stocky, probably a heavily-muscled guy.  Fourth to 50 pounds 
wouldn’t be that much for him.  If he’s doing it on a routine basis just 
repetitively, that would cause him a lot of difficulty.  Working overhead,
working above shoulder height for periods of time, in a vehicle driving -
those are things that will give him trouble. (JX. #1, p. 15).

Dr. Abraham noted that cervical fusion surgery limits the ability to rotate the head - especially

initially because of the inflammation.  Dr. Abraham added that the upper cervical levels are a little

bit more susceptible than the lower.

In response to his opinion within a degree of reasonable medical certainty concerning

whether the event, as described by the claimant, was responsible for the condition that he

subsequently medically treated, Dr. Abraham testified:

That’s a hard question because if he has osteophytes, an acute 
injury probably is not going to cause those.  The acute injury, however,
or whatever happened to him, could aggravate, you know, his nerve roots
and cause him some pain in that regard and that’s basically the best answer
I can give you. 

It could have aggravated it.  I don’t think the accident caused the 
osteophytes.  The osteophytes were probably already there. (JX. #1, p. 17).

Dr. Abraham confirmed that myleogram-CT scan disclosed evidence that the nerve itself was 

actually compromised at the C3-4 level by the osteophytes.  Dr. Abraham continued regarding 

the use of the myleogram with CT follow-up:

And you know, when I have a patient that I have any questions 
about, that’s basically what I do and it usually allows me to hone in on 
things a lot better and when you’re there at the OR table, it’s the thing,
it’s great t go over there and look at the pictures and correlate what you’re
seeing at surgery. (JX. #1, p. 18).

Dr. Abraham’s testimony reflects regarding the impact of a trauma on pre-existing osteophyte 

formations in terms of stretching or disturbing the nerve root:
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Yeah, you don’t - most of the times the nerve root is tethered down
or is injured at that point and usually when you injure a nerve root and then
you go out and you try to work or you do the things, you’ll reinjure it and
you’ll just kind fo keep aggravating it. (JX. #1, p. 18).

During further examination and after having reviewed the claimant’s deposition testimony,

Dr. Abraham responded regarding the casual connection between the claimant’s onset sudden

onset of radicular symptoms and the accidental fall of October 16, 2006:

Yeah, like I said before, there is a definite, if could definitely be
an aggravation.  It’s like he has a setup for a problem, you know.  And 
when he does something or a car accident, fall, what have you - - it can
aggravate that nerve root. (JX. #1, p. 22).

At other points during his deposition Dr. Abraham confirmed a causal relationship between the 

October 16, 2006, accident and the spinal lesion observed on the preop diagnostics and 

interoperatively.  (JX. #1, p. 23-24).

With respect to the claimant’s physical status as of October 2008, deposition of Dr.

Abraham offered that while he might be at maximum medical improvement (MMI), it would be

nice to see him before making such a determination.  Dr. Abraham continued:

If he’s still having difficulties, it would be nice to see him.  Or if 
I need to give a rating, it would be nice to see him and see how he’s
doing now. (JX. #1, p. 26).

Regarding the history provided by the claimant at the time of the April 23, 2007, initial visit of a 

six to eight week period of “stiff neck”, Dr. Abraham responded:

You know, it’s not unusual for patients to have problems and they
try to wait it out.  They’ll use medications.  They’ll see several other doctors
and then they go to a doctor that basically finds their problem. (JX. #1, p. 27).

Dr. Abraham noted that in light of the cervical spine level involved in the instant claim, complaints
of symptoms through the shoulder as well as the neck and down into the upper arm 
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would be the norm.(JX. #1, p. 27).

The medical in the record reflects that the claimant was seen by Dr. Michael Lack on

October 16, 2006, pursuant to the directions of respondents.  The chart note of Dr. Lack

regarding the October 16, 2006, visit of the claimant reflects that the reason for the visit was the

claimant’s complaint of right shoulder pain.  The October 16, 2006, chart note further reflects, in

pertinent part:

Explanation of injury in patient’s own words:
I slipped and fell.  I tried to catch myself with my R arm and hand, when
I did I pulled my arm backwards and pulled my shoulder, it now hurts in 
my R shoulder and upper arm.

DOCTOR’S REPORT: Pt has worked for Nettleton 3 years.  He fell this
morning and injured his right shoulder.  Pt caught himself with his right arm
on a stack of blocks.  No bruising or swelling yet.  Pt can not get comfortable.

Pt has been in good health previously, takes acetos, metformin, and BP med
and in allergic to codeine, abdominal cramps.

Pt has limited rom in his right shoulder.  He has problems elevating the arm.
Rotation of the forearm against force causes pain.  Pt has no drift but has
problems elevating his arm.  (CX. #1, p. 1-2).

The claimant’s injury was diagnosed by Dr. Lack as a right shoulder strain, for which he was

directed to wear as splint/brace at work and to left handed jobs only.  

The claimant was seen in follow up by Dr. Lack on October 23, 2006, relative to his right

shoulder complaint.  At the time of the afore visit, claimant relayed that his shoulder “burns” and

was hurting at the pain level of “8-9".    During an October 26, 2006, follow-up visit, because of

the claimant’s continued complaints regarding his right shoulder, Dr. Lack recommended a MRI

scan with direction to return to the clinic following same.  (CX. #1, p. 10).  

The record reflect the presence of An October 26, 2006, Phone note from Dr.Lack’s
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office regarding the MRI scan and efforts to have same approved:

Comments: left msg with Karen Winters @ Nettleton Concrete 932-4400
for MRI approval.  10/26/06 ar left msg with Amber Henly @ Traveler’s
800-238-6208 x 6659 re MRI approval.  10/26/06 ar left msg with Amber
Henly @ Traveler’s re MRI approval. 10/30/06 ar
faxed notes to Amber Henly @ Traveler’s 877-786-5577.  11/02/06 ar
per Karen at Nettleton Concrete Mr. Pennywitt states his shoulder is fine
and does not wish to have MRI at this time.  He requests a full release.
(CX. #1, p. 11).

The claimant was released to full duty by Dr. Lack on November 3, 2006, based on information 

relayed to him by Ms. Karen Winters at respondent-employer.  

The medical reflects that on March 16, 2007, the claimant underwent a MRI of the

cervical spine pursuant to a referral of Dr. Leslie McCasland based on a history of neck and arm

pain.  After obtaining the results of the MRI, the claimant was referred to Dr. Abraham by Dr.

McCasland. (RX. #1). 

The claimant, as noted above, was initially seen on April 23, 2007, by Dr. Abraham

pursuant to the above referral.  The physical examination of the claimant by Dr. Abraham

disclosed the presence of moderate muscle spasms in the “R traps and ps”.  Dr. Abraham assessed

the claimant’s complaint as “R Cervical Radiculophy”.  (RX #1).

The claimant underwent surgery under the care of Dr. Abraham on May 29, 2007.   While

Dr. Abraham testified that he last saw the claimant on August 13, 2007, and that the claimant was

given a three (3) month return scheduled appointment, which he did not keep.  The record reflects

the presence of a August 22, 2007, office note of Dr. Abraham reflecting that the claimant was

seen at 2:05 p.m.  The August 22, 2007,office note reflects, in pertinent part:

I have advised Mr. Pennywitt that I feel that he needs to avoid any
type employment which requires lifting over 20 pounds, overhead 
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work and extended driving.

Mr. Pennywitt is status post an operative procedure on the cervical
spine and is still having problems with pain and muscle spasm. (CX. #2).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On October 16, 2006, the relationship of employee-employer-carrier existed 

among the parties.       

3. On October 16, 2006, the claimant sustained an injury to his cervical spine arising

out of and in the course of his employment, which rendered his temporarily totally disabled for a

period of eight (8) weeks subsequent to May 29, 2007, and for the period commencing August

22, 2007, and continuing through the end of his healing period, a date to be determined.

4. Medical treatment rendered to the claimant under the care of Dr. Robert E. 

Abraham, as well as referrals therefrom, was reasonably necessary in connection to the treatment

of the claimant’s compensable cervical spine injury , and for which respondents are liable.

5. The respondents have controverted the compensability of the claimant’s October 

16, 2006, cervical spine injury in its entirety.

CONCLUSIONS

The claimant asserts that he sustained an injury to his cervical spine in addition to his right

shoulder in a work-related accidental fall of October 16, 2006, which required medical treatment
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and rendered him totally incapacitated from engaging in gainful employment for a period of time. 

Claimant seeks corresponding medical and temporary total disability benefits as well as

controverted attorney fees.  Respondents deny that the claimant sustained an injury to his cervical

spine in the October 16, 2006, accident which injured the claimant’s right shoulder.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant seeks workers’ compensation benefits as a result of an injury having been sustained

subsequent to the effective date of the afore provision.  In order to establish a compensable injury

as a result of a specific incident which is identifiable by time and place of occurrence, the claimant

must establish by a preponderance of the evidence an injury arising out of and in the course of

employment, that the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death, medical evidence supported by objective

findings, as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing the injury, and that the

injury was caused by a specific incident and is identifiable by time and place of occurrence.  Ark.

Code Ann. §11-9-102 (4)(A)(i) (Repl. 2002); Mikel v. Engineered Specialty Plasatic, 56 Ark.

App. 126, 938 S.W.2d 876 (1997).

Compensability

There is not a dispute regarding the existence of the employment relationship on October

16, 2006.  Indeed, the claimant had successfully discharged his duties in the employment of

respondent for approximately 2 ½ years prior to October 16, 2006.  The claimant provided a

credible description of physical demands of his job in the employment of respondent-employer. 

While the claimant received medical treatment of his blood pressure and other health problems,

there is no evidence in the record to reflect that he sought or obtained medical treatment relative
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to his neck prior to October 16, 2006.

On October 16, 2006, while within the course and scope of his employment with

respondent-employer, the claimant suffered a fall.  There is not a disputed regarding the

mechanics of the claimant’s October 16, 2006, accidental fall.  The claimant experienced

immediate symptoms of pains in his right shoulder in the October 16, 2006, accident.  The injury

was reported to appropriate supervisory personnel of respondent-employer and the claimant was

referred to respondents’ designated medical provider, Dr. Michael Lack.

The medical in the record reflects that when seen by Dr. Lack on October 16, 2006, the

claimant’s chief complaint was right shoulder pain, which claimant attributed to the work-related

fall.  The claimant’s injury was diagnosed by Dr. Lack as a right shoulder strain, for which the

claimant was provided ibuprofen and darvocet, directed to wear a sling and released to left

handed work only.  The claimant’s symptoms persisted to include a burning sensation in the

shoulder and increase in the intensity of the pain.  As a result of the afore, Dr. Lack recommended

obtaining an MRI scan.  The medical records detail the efforts of Dr. Lack’s office to obtain

approval of the MRI scan.  

The claimant presents the more credible account of the disposition of the MRI scan which

was recommended by Dr. Lack.  The claimant was performing restricted/light duty in the office of

respondent-employer, which did not entail the use of his right shoulder.  During the afore, the

claimant’s symptoms seem to subside.  However, when released to full regular duty, the

claimant’s symptoms became more pronounced and intense.  The claimant had been experiencing

neck stiffness since shortly after the October 16, 2006, accident, however did not mention it to a

physician until the stiffness became continuous.
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The credible evidence preponderates that the claimant’s symptoms had remain present

since the October 16, 2006, work-related accidental fall.  An MRI scan of the claimant’s cervical

spine was ordered after the claimant relayed complaints of the persistent neck stiffness to Dr.

Leslie McCasland.  The MRI scan disclosed the presence of a large right posterolateral

osteophyte as C3-C4 which was causing severe effacement of the right neuroforamen and

pressure on the exiting right C4 root, along with other findings.  The claimant was referred by Dr.

McCasland to Dr. Robert E. Abraham, a Jonesboro neurosurgeon.

While it is undisputed that the osteophytes identified during the MRI scan and subsequent

diagnostic studies, pre-existed the claimant’s October 16, 2006, work-related accidental fall, the

evidence preponderates that the accidental fall aggravated the pre-existing condition requiring

surgical intervention.  The afore was addressed in detail during the October 3, 2008, deposition of

Dr. Abraham.

At the time of his April 23, 2007, initial visit to Dr. Abraham, objective findings of muscle

spasms were identified during the physical examination.  Prior to the claimant full duty release by

Dr. Lack on November 3, 2006, his symptoms were such that Dr. Lack felt that an MRI was

warranted.     

The aggravation of a pre-existing, non-compensable condition by a compensable injury is

itself compensable.  Hubley v. Best Western-Governor’s Inn, 52 Ark. App. 226, 916 S.W.2d 143

(1996).  The aggravation of a pre-existing condition by a specific work-related incident need not

be the major cause of a claimant’s disability in order to be compensable.  Farmland Insurance Co.

v. Dubois, 54 Ark. App. 141, 923 S.W.2d 883 (1996).  Further, a pre-existing disease or infirmity

does not disqualify a claim if the employment aggravated, accelerated, or combined with the
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disease or infirmity to produce the disability for which compensation is sought.  St. Vincent

Medical Center v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996); Nashville Livestock

Commission v. Cox, 302 Ark. 69, 787 S.W.2d 64 (1990).  The employer takes the employee as he

finds him, and employment circumstance that aggravate pre-existing conditions are compensable.

The Arkansas Courts have long recognized that a casual relationship may be established

between an employment-related incident and a subsequent physical injury base on evidence that

the injury manifested itself within a reasonable period of time following the incident so that the

injury is logically attributable to the incident where there is no other reasonable explanation for

the injury.  Hall v. Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).  In the

instant claim, the evidence preponderates that the claimant’s need for cervical surgery was the

product of the October 16, 2006, work-related accidental fall, which aggravated, and accelerated

the claimant’s C3-C4 nerve root injury by the pre-existing osteophytes.  Respondents have

controverted the compensability of the claimant’s cervical spine injury in its entirety.

Temporary Total Disability Benefits

Temporary total disability is that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969

S.W.2d 677.  The healing period is defined as that period for healing of an injury resulting from an

accident. Ark. Code Ann. §11-9-102 (12).

The evidence preponderates that in May 2007, the claimant underwent cervical disc

surgery under the care of Dr. Abraham, and was off work for a period of eight (8) weeks

following same.  Further, after the claimant returned to the employment of respondent following

his surgery, he remained within healing period with restrictions on his physical employment
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activities.  The evidence preponderated that upon presenting a limited/restricted duty release to

respondent-employer on August 22, 2007, the claimant was informed that work was not available

within the restrictions.  In short, the claimant was informed that if he could not perform the job

duties for which he was employed, there was not work available for him.   The claimant had been

able to perform the job for which he was hired for two and one-half years prior to the October 16,

2006, work-related accidental fall.  Respondents have controverted the claimant’s entitlement to

all workers’ compensation relative to the cervical injury, to include indemnity benefits.

Medical Benefits

Ark. Code Ann. §11-9-508 mandates that employers provide all medical treatment that is

reasonably necessary for the treatment of a compensable injury.  What constitutes reasonable and

necessary treatment under the afore provision is a question of fact for the Commission.  Gansky v.

Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 970 (1996).  Medial treatment which is required

to stabilize and maintain an injured employee’s status remains the responsibility of the employer. 

Artex Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

While the respondents initially accepted as compensable the injury to the claimant’s right

shoulder, the evidence discloses that efforts of obtain approval of a recommended MRI scan for

the claimant by respondents’ designated medical provide were unsuccessful.  Respondents denied

the compensability of the claimant’s cervical spine complaints, which grew out of the

acknowledged October 16, 2006, work-related accidental fall.  The claimant filed the cost

associated with the treatment for his cervical spine injury with his health insurance carrier when

respondents controverted same.  The evidence preponderated that the medical treatment rendered

to the claimant under the care of Dr. Robert E. Abraham, as well as referrals therefrom, was
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reasonably necessary in connection in the treatment of the claimant’s compensable cervical disc

injury.  Respondents have controvert the compensability of the claimant’s cervical disc injury in its

entirety, to include medical benefits.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the appropriate compensation benefit rate for the period of eight (8) weeks

subsequent to the May 2007 cervical disc surgery, and for the period commencing August 22,

2007, and continuing through the end of his healing period, a date to be determined.  Said sums

accrued shall be paid in lump without discount.

Respondents are further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses arising out of and in connection with the

treatment of the claimant cervical injury of October 16, 2005, to include medical related milage,

pursuant to Ark. Code Ann. §11-9-508.

Maximum attorney fees are here in awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein, to include permanency, are expressly reserved.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

   



25

  
 


