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STATEMENT OF THE CASE

A hearing was held in the above styled claim on March 31, 2009, in Fort Smith,

Arkansas.  A pre-hearing order was entered in this case on January 6, 2009.

Immediately prior to the commencement of the hearing, the claimant requested that

an additional issue be added. That issue is the claimant’s entitlement to the

expenses incurred as the result of five emergency room visits to St. Edward Mercy

Medical Center, on September 20, September 27, October 3, October 8, and

October 15, 2007. The respondents did not object to the addition of this issue. 

The following stipulations were offered by the parties and are hereby accepted

for the Commission’s consideration:

1. On February 12, 2007,   the relationship of employee-self insured

employer existed between the parties.
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2. The appropriate weekly compensation benefits are $210.00 for total

disability and $158.00 for permanent partial disability.

3. On February 12, 2007, the claimant sustained a compensable injury to

his lumbar spine.

4. There is no dispute, at present, over  temporary disability benefits and

all such benefits have been paid.

5. The healing period ended on August 20, 2007.

6. The claimant has sustained a permanent physical impairment of 7

percent to the body as a whole as a result of his compensable injury.

For reasons hereafter set out in this Opinion, the sixth stipulation is rejected.  The

remaining stipulations offered are fact.

By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. The extent of permanent functional disability for loss of wage-earning

capacity, including permanent total disability.

2. The claimant’s entitlement to recommended medical services by a

neurologist.

3. The claimant’s entitlement to payment of expenses incurred for services

rendered at St. Edwards Mercy Medical Center emergency room on

September 20, September 27, October 3, October 8, and October 15,

2007.

4. Appropriate attorney’s fees.

In regard to these issues, the claimant contends:

  “On February 12, 2007, the claimant injured his low back
arising out of the course of employment with the
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respondent employer.  The claim was initially accepted as
compensable and various benefits have been paid.  The
claimant was awarded an anatomical impairment rating of
7 percent by Dr. Queenie on August 20, 2007, and this
rating is in the process of being paid out or it has been
paid out.  After that date, the claimant continued with
ongoing physical problems and attempted to return to see
his primary treating physician, Dr. Queenie, who declined
to see him and referred him back to the original treating
physician, Dr. Clark, who indicated that if Dr. Queenie
refused to see him, there was nothing more that he could
do.  Based upon his continuing problems and refusal of the
doctors to treat him, and the refusal of the respondents to
authorize a change of physician in a timely fashion, the
claimant sought emergency relief from the St. Edwards
emergency room.  He is entitled to have these visits paid
for the respondents, specifically visits on September 20,
2007, September 27, 2007, October 3, 2007 and October
8, 2007.  Subsequently, the Workers’ Compensation
Commission authorized his one time change of physician
and referred the claimant to Dr. Brad Thomas in Little
Rock.  Dr. Thomas in Little Rock saw the claimant on July
8, 2008, and removed him from work at that time.  On July
22, 2008, Dr. Thomas indicated that surgery was not
recommended, and recommended that the respondents
set up the claimant with a neurologist for evaluation of his
continuing neuropathy, in the Fort Smith area.  At this
point, the respondents controverted the claim, including
the request for TTD benefits, asserting that the same is not
warranted and that additional treatment was not
reasonable or necessary related to his work injury.  The
claimant would assert that he is entitled to payment of the
aforementioned reasonable and necessary medical as
well as that medical recommended by Dr. Thomas.  He
contends that he is and has been totally permanently
disabled in excess of the 7 percent anatomical rating
awarded by Dr. Queenie.  He is also entitled to statutory
attorney’s fees and reimbursement for mileage to and from
all doctor visits.”

In regard to these issues, the respondent #1 contend:

“Respondent No. 2 contends it accepted claimant’s injury
as compensable and paid all appropriate benefits. Prior to
claimant being hired by Respondent No. 1 on July 17,
2006, he had previously undergone two back surgeries
necessitated by two different work related injuries, both of
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which resulted in settlements. After claimant’s second
surgery, he had over 20 years of chiropractic treatment
prior to his employment with Riverside.

Claimant underwent yet another back surgery on April 19,
2007.  He returned to work one day in June 2007 and then
returned to work August 21, 2007.  Respondent made
work available to him within his restrictions at that time.
Dr. Queeney placed restrictions on claimant on August 20,
2007 for a two-month period only. The FCE done August
13, 2007 revealed that claimant was capable of medium
work. At all times, Riverside made appropriate work
available to claimant but claimant stopped working as of
September 26, 2007.

Respondent No. 1 paid the 7 percent permanent partial
impairment rating assigned by Dr. Queeney on August 20,
2007.

In his contention, claimant alleges that respondent refused
to authorize a change of physician in a timely fashion. The
Workers’ Compensation Commission authorizes changes
of physicians, not respondent. Claimant’s chiropractor, Dr.
Clouse, requested a change of physician to him effective
February 22, 2007.

Subsequently, by letter from his attorney dated September
13, 2007, claimant requested a change of physician to Dr.
Capocelli or Dr. Johnson.  On December 6, 2007, Pat
Hannah wrote claimant’s attorney advising that both
doctors refused to see the claimant and asked whether he
wanted to choose another physician or have the Medical
Cost Containment nurses do so.

On March 26, 2008, Ms. Hannah informed claimant’s
attorney that both Dr. Standefer and Dr. Knox refused to
see him again and asked how he wished to proceed.

In light of the above, claimant’s contention regarding
change of physicians is absurd.

After claimant reached MMI on August 20, 2007, and was
rated, he continued to see Dr. Clark, the company
physician.

Claimant’s emergency room visits are not reasonably
necessary treatment for his work related injury and have
in fact been paid by Riverside under its self insured group
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health insurance policy. A change of physicians order was
entered by the Commission and claimant was seen by Dr.
Brad Thomas July 8, 2008.  Claimant’s physical
examination on that date was completely normal-full range
of motion, no tenderness, negative straight leg raising
bilaterally, full strength in all extremities, symmetrical
reflexes, and normal gait.  X-rays revealed only extensive
degenerative disc disease.

Claimant returned to Dr. Thomas on July 22, 2008, after
his new MRI.  Again, the physical examination was
completely normal. Claimant told Dr. Thomas he had pain
radiating down his legs which Dr. Thomas determined had
no clear radicular pattern.  Dr. Thomas concluded he did
not need surgery, but recommended a neurology
evaluation of the neuropathy claimant was complaining of.
Respondent No. 1 contends there is no objective evidence
of neuropathy and further if the claimant has neuropathy,
it is preexisting and not related to his February 12, 2007
injury.

Respondent denies that claimant is entitled to any
temporary total disability benefits in addition to those
already paid and further denies that claimant is
permanently totally disabled.

The claimant is entitled to have respondent pay under the
workers’ compensation claim his emergency room visits.

It is the respondent’s position that, number one, those
visits were paid through Riverside’s group health
insurance, for which they are self insured, in accordance
with that policy, and so Section 411 credit would apply.
Further, it’s respondent’s position that medical treatment
was not reasonably necessary or authorized treatment for
the work related injury.”

Respondent #2 Death & Permanent Disability Trust Fund did not participate.

 DISCUSSION

I. LIABILITY FOR MEDICAL SERVICES PROVIDED TO THE CLAIMANT AT

THE EMERGENCY ROOM OF ST. EDWARDS MERCY MEDICAL CENTER ON

SEPTEMBER 20, SEPTEMBER 27, OCTOBER 3, OCTOBER 8, AND OCTOBER

15, 2007
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The first issue to be addressed is liability for the expenses of services provided

the claimant by and at the direction of the personnel at the St. Edwards Mercy

Medical Center emergency room on September 20, September 27, October 3,

October 8, and October 15, 2007.  As with any medical services, the burden rests

upon the claimant to prove that the disputed medical services represent “reasonably

necessary medical services” for his compensable injury. In order to meet this burden,

the claimant must show that the medical services in dispute were connected with or

necessitated by the compensable injury.  He must further show that these medical

services had a reasonable expectation of accomplishing their intended purpose or

goal, at the time they were rendered. 

The respondents have also raised the issue of whether these medical services

represent “unauthorized” medical services, under Ark. Code Ann. §11-9-514.  As I

find this argument dispositive of this issue, it will be discussed first.

  The evidence shows that the respondents selected the company physician,

Dr. Terry Clark, to provide the claimant with initial medical treatment for his

compensable lumbar injury.  The claimant was seen by Dr. Clark at the respondent’s

plant on February 16, 2007.  The following day, February 17, 2007, the claimant went

on his own to the emergency room of Sparks Regional Medical Center, where he

was seen by Dr.  Michelle Horan. 

On February 21, 2007, the claimant was given a form AR-N by the

respondents, which he apparently completed and signed.  This form AR-N contains

the notice that has been adopted by this Commission to advise injured claimants of

their rights and obligations in regard to seeking medical treatment.  This notice is

required by Ark. Code Ann. §11-9-514(c).    
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After receipt of this notice, the claimant apparently elected, on his own, to seek

medical treatment for his compensable back injury by Dr. Lance Clouse, a doctor of

chiropractic.  Despite the demands by Dr. Clouse, in his letter of February 22, 2007,

it does not appear that the claimant ever sought a change of physicians to Dr.

Clouse.   However, liability for the expense of the services of Dr. Clouse is not in

dispute, at this time. 

On March 16, 2007, the claimant underwent an MRI study of his lumbar spine

that had been ordered by  Dr. Clark. This test revealed the damage to the claimant’s

L3-4 disc.  After this study,  the claimant was referred by Dr. Clark for evaluation and

treatment by Dr. Joseph Queeney, a neurosurgeon.

On March 27, 2007, the claimant presented to the emergency room of St.

Edwards Mercy Medical Center essentially seeking pain medication. He informed the

personnel there that he had been unable to get hold of his regular physician and that

he had an appointment with Dr. Queeney the following Monday.  Apparently, pain

medication was provided him and the claimant was directed to follow with Dr.

Queeney.

The claimant subsequently came under the care of Dr. Queeney for his

compensable back injury. This included corrective surgery of the  herniated L3-4 disc

and appropriate follow up.  During this time, the claimant apparently  also continued

to be periodically seen by  Dr. Clark.  

Dr. Queeney ultimately released the claimant from further treatment on August

20, 2007. He assigned the claimant a 7 percent permanent physical impairment for

the claimant’s compensable lumbar injury. Finally, he placed certain temporary
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restrictions on the claimant’s potential employment activities, with these restrictions

to expire in two months.

The claimant then appears to have become dissatisfied with the services of

Dr. Queeney. Though his attorney, he filed a request for a change of physicians with

this Commission on September 17, 2007.  

On September 20, 2007, the claimant appeared at the emergency room of St.

Edwards Mercy Medical Center.  The records from this visit contain the following

history:
“Complains low back pain history of injury in
February. 

”Patient states having pain to lower back X2
wks. Has Hx low back problems. States his
lawyer wants him to get 2nd opinion.”

A subsequent nurse note states”

“Patient (awake and alert). Skin warm and
dry. Respirations (with) ease. No acute
distress noted. Reports lower back pain X2
(weeks). Wants second opinion from another
doctor than the physician he is seeking now.”

The physical examination, which was performed on the claimant at the time of his

visit was essentially negative. The claimant’s difficulties were diagnosed as acute

myofacial strain of the  lumbar strain with chronic low back pain.  The claimant was

given medications in the form of muscle relaxers and pain killers.  He was

discharged with instructions to follow up, as instructed by his lawyer, with either Dr.

Johnson or Dr. Capocelli (both neurosurgeons). He was also released to return to

work by the emergency room physician on September 22, 2007.

On September 27, 2007, the claimant again returned to the emergency room

of St. Edwards Mercy Medical Center with complaints of back pain that radiated
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down to his right hip.  The records from this visit contain a history that the clamant

had previously been seen there a week ago and, in between, had been seen by his

“workers’ comp doctor”.  He also gave a history that the back pain for which he was

seeking treatment had started the day before “after returning to work”. The claimant

is also noted as giving the following statement to the emergency room personnel:

“Patient states in workers’ comp situation and can’t
do job activities he wants release until sees
company doctor on October 2, 2007. “

In these same reports, the claimant was noted to have advised that the Soma given

him by the emergency room personnel the week before had last all week, but that the

Anaprox had not.  

The claimant’s physical examination was again essentially negative. His

diagnosis remained an acute myofacial strain in the lumbar area with chronic low

back pain.  The claimant’s prescription for Soma was refilled and he was given a

prescription for Vicodin ES. The claimant was given an off work slip until October 2,

2007,and directed to follow up with a company physician.

The claimant again returned to the emergency room of St. Edwards Mercy

Medical Center on October 3, 2007. At that time, he was complaining of low back

pain, pain radiating into his right hip, and pain going down his entire left leg.  He was

again prescribed medication in the form of Relafen and Robaxin.  He was directed

to follow up with his workers’ compensation doctor to discuss his work releases.  

On October 8, 2007, the claimant again returned to the emergency room of St.

Edwards Mercy Medical Center. At that time he was complaining of pain down his

left leg, pain in his back, and pain in his right hip that had been present since the

surgery on October 20, 2007. At that time, he also reported difficulties in the form of
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pain in the right rib cage area. The claimant was given an injection into his left hip

and referred to physical therapy.  Although the claimant’s diagnosis remained acute

myofascial lumbar strain with chronic low back pain, his physical examination on

October 8, 2007, was indicated as showing the presence of bilateral lumbar muscle

spasms.  This is the first indication in the various emergency room records of any

objective evidence of exacerbation of the claimant’s lumbar difficulties. The claimant

was also given a release from work until October 10, 2007.

On October 15, 2007, the claimant again returned to the emergency room of

St. Edwards Mercy Medical Center. At that time, his complaints remain those of

lower back pain, pain in his right hip, and pain radiating down his right leg.  The

claimant again advised that he was in the process of getting him a new workers’

compensation doctor. On this visit, the claimant’s physical examination did not

record the observation of any muscle spasms in the lumbar area and his diagnosis

was given as that of chronic low back pain.  The claimant was given medication in

the form of Medrol and Mobic.  He was directed to take hot showers daily and to see

a primary care physician for follow up.  

After the last emergency room visit, on October 15, 2007, the claimant

apparently neither sought nor received any further medical services for his

compensable injury until July of 2008. On July  8, 2008, the claimant was seen by

Dr. Brad Thomas, a neurosurgeon to whom he had been granted a change of

physicians by the Commission.  

On July 15, 2008, the claimant was seen by Dr. Rebecca Floyd, a general

practitioner.  This visit was apparently involved with the claimant’s social security
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claim, rather than services for his compensable injury.  There is no dispute over

liability for Dr. Floyd’s services.

  On July 22, 2008, an MRI of the claimant’s lumbar spine was performed at

the result of Dr. Thomas.  Finally, on July 22, 2008, Dr. Thomas saw the claimant for

follow up after the MRI.  Based upon his evaluations of the claimant and the MRI that

was performed at his request, he opined that the claimant required no further

neurosurgical treatment as he found no evidence of significant neural compression,

herniated disc, or canal stenosis. He did recommend an evaluation by a neurologist

to investigate the claimant’s subjective peripheral neuropathy complaints.

At the hearing, the claimant testified that, on or about August 22, 2007, he

attempted to return to work for the respondent,  with the restrictions given by Dr.

Queeney. It was his testimony that when he attempted to return to work his

difficulties increased and he remembered working only one day. He testified that he

attempted to return to Dr. Queeney, but that Dr. Queeney refused to see him.  He

admitted that Dr. Clark, the company doctor, would and did see him upon request.

He testified that he stopped seeing Dr. Clark, because Dr. Clark kept telling him to

do things that he couldn’t do.  He also conceded in his testimony that the primary

reason for his visits to the emergency room was to obtain off work slips.

From the evidence presented, it is clear that the respondents have complied

with their requirements of Ark. Code Ann. §11-9-514(c).   Thus, the provisions of Ark.

Code Ann. §11-9-514 are applicable to this claim.

 The respondents had elected to exercise their right, under Ark. Code Ann.

§11-9-514(a)(3)(A)(i), to select and authorize the physicians to provide the claimant

with appropriate medical services for his compensable injury. These “authorized”
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physicians were Dr. Clark and Dr. Queeney.  Even though Dr. Queeney may have

refused to see the claimant, after his release in August of 2007, Dr. Clark was

obviously willing to see the claimant and readily available. 

The services provided the claimant by the personnel at the St. Edwards

Medical Center emergency room on the numerous visits in September and October

of 2007, could have just as easily been provided by Dr. Clark. Although Dr. Clark

could not have provided the claimant with a second neurosurgical procedure, neither

could the physicians at the emergency room of St. Edwards Mercy Medical Center.

It must be noted that when this second neurosurgical opinion was obtained from Dr.

Thomas, he concurred with Dr. Queeney that no further neurosurgical treatment was

required for the claimant’s compensable injury.

After consideration of all the evidence presented, it is my opinion that the

evidence shows that the various emergency room visits to St. Edwards Mercy

Medical Center, which  were made by the claimant in September and October of

2007, were “unauthorized” medical services under Ark. Code Ann. §11-9-514 (c)(b).

Such services had clearly not been approved by the respondents or this

Commission.  It is my further opinion that the medical services provided the claimant

at the St. Edwards Mercy Medical Center emergency room in September and

October of 2007, do not constitute “emergency” medical treatment, as that term is

used in Ark. Code Ann. §11-9-514(b). There is no evidence of any “emergency”.  The

medical services provided to the claimant by and at the direction of the physicians

at this facility could have reasonably been sought and obtained from the company

physician, Dr. Clark, who had been authorized to provides such services.  In fact, the

evidence shows that the claimant’s primary purpose for these emergency room visits
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was merely to obtain off work slips rather than receive any  actual medical treatment.

Therefore the respondents are not liable for the expenses incurred by the claimant

as the result of these emergency room visits.

II. LIABILITY FOR A NEUROLOGICAL EVALUATION

The next issue to be addressed concerns the claimant’s entitlement, at the

respondents’ expense, to an evaluation by a neurologist, as recommended by Dr.

Thomas. In order to be entitled to this evaluation, the claimant must prove that this

medical service represents a reasonably necessary medical service for his

compensable lumbar injury. A medical service is reasonably necessary, when it is

necessitated by or connected with the compensable injury and has a reasonable

expectation of accomplishing the purpose or goal for which it is rendered.

The obvious purpose of this recommended neurological evaluation is to

investigate the claimant’s subjective complaints with his lower extremities.  However,

the only evidence of the actual existence of these complaints are the claimant’s own

statements. On numerous physical examinations by Dr. Queeney, Dr. Thomas, and

even Dr. Rebecca Floyd, no objective abnormalities were observed to support the

presence of the subjective sensory defects in the claimant’s legs, feet, or toes.

There was no muscle atrophy or vasculations, no abnormal reflexes, and no skin

changes. 

There is no medical evidence that connects these subjective complaints to the

compensable lumbar injury.  In fact, Dr. Thomas noted that the numbness and

tingling in the claimant’s lower extremities fits no radicular pattern.   Dr. Thomas also

stated that the MRI showed no evidence of neurological compromise. Dr. Floyd has

diagnosed the claimant’s subjective sensory deficits as a peripheral neuropathy.
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None of the claimant’s various physicians have expressly attributed these subjective

sensory deficits to the claimant’s compensable lumbar injury.

The only evidence presented to connect the claimant’s subjective sensory

defects, involving his legs,  feet, and toes, to the compensable lumbar injury, is the

claimant’s testimony that these difficulties first  began following his corrective

surgery for this compensable injury by Dr. Queeney. However, this testimony is

clearly refuted by the prior medical records.  These records show that the claimant

was complaining of identical symptoms when he was seeking chiropractic treatment

as early as 1994.

After consideration of all the evidence presented, it is my opinion that the

claimant has failed to prove by the greater weight of the evidence that the subjective

neurological complaints with his lower extremities, for which Dr. Thomas

recommended the neurological evaluation, were in any way causally related to his

compensable lumbar injury.  Therefore, this recommended neurological evaluation

would not be necessitated by or connected with this compensable injury and would

not represent a reasonably necessary medical service under Ark. Code Ann. §11-9-

508. As such, the respondents cannot be held liable for the expense of this service.

III. PERMANENT PARTIAL DISABILITY

The pre-hearing order indicates that the parties have stipulated that the

claimant experienced a 7 percent permanent physical impairment to the body as a

whole from his compensable lumbar injury.  However, I cannot accept this

stipulation.  Such a percentage or degree of permanent physical impairment would

not conform to the official rating guides adopted by this Commission, as required by

Ark. Code Ann. §11-9-522(g).  Under Table 75 on page 113, of the American Medical
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Association’s Guides to the Evaluation of Permanent Impairment (fourth edition), a

“surgically treated disc lesion” in the lumbar area carries a minimum permanent

physical impairment of 8 percent to the body as a whole and a maximum of 10

percent.  However, as the parties were not given the opportunity to develop this

matter, no determination will be made, at this time, on the extent of permanent

physical impairment.  

This in no way would prevent a determination of the extent of permanent

partial disability attributable to permanent functional disability or loss of wage-

earning capacity under Ark. Code Ann. §11-9-522(b).  Unquestionably, the claimant

has experienced some degree of permanent physical impairment, as a result of his

compensable lumbar injury.  Further, the potential range of this permanent physical

impairment is not  substantial (i.e. 6-8%).  The claimant’s age, education, and work

experience would all remain the same.  The limitations on the claimant’s potential

employment activities, which have been caused by his compensable injury, would

also remain the same. This would also be true for all other factors that would be

relevant to a determination on his loss of wage-earning capacity, and the resulting

percentage or degree of permanent functional disability.

The record shows the claimant to be 59 years old.  He is a high school

graduate. He has a somewhat varied work record. He has been a certified smog

inspector in California. He has worked as an auto mechanic, has changed oil, and

has fixed tires. He has performed line work in factories. He has worked as a

dishwasher, cook, meat cutter, janitor, and lawn and tree care specialist.  He has

fitted prosthetic devices and drove a taxi. The claimant had worked for the

respondent for a period of time through a temporary agency and was then hired
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directly by the respondent.  He had worked some six to seven months for the

respondent as a machine operator prior to the injury. His normal shift for this position

was ten hours per day, four days per week.

The claimant testified that he had experienced two prior injuries to his back,

both of which had resulted in corrective surgery.   These injuries had caused him to

miss substantial periods of work.  The last of these compensable injuries occurred

in 1977, and had resulted in an extensive period of medical treatment, most of which

was chiropractic in nature. These were both employment-related injuries for which

he had received workers’ compensation benefits.  Both of these claims were settled

with the last claim being settled in 1999.

The claimant testified that he had not worked for wages or looked for

employment since ceasing his employment with the respondent in September of

2007. He applied for and is currently receiving social security disability benefits.  He

testified that he currently does volunteer preaching most of the day on Sunday and

several hours per night on Monday, Wednesday, Thursday, and Friday.  In addition,

he does Christian teaching for one to one and a half to two hours each morning in

his home and takes individuals into his home (one to two at a time) to counsel and

otherwise assist them in detox and drug or alcohol rehabilitation.

The claimant testified that he was physically able to drive a car.  He testified

that he was able to cook for himself, wash his dishes, and do his laundry.  However,

it was his testimony that he could only stand for five to six minutes at a time and then

his back begins to tighten up and he has to sit or lay down.

At the request of Dr. Queeney, a Functional Capacity Evaluation was

performed on the claimant on August 13, 2007. This test revealed the claimant’s
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lifting, carrying, pushing, and pulling capabilities, classifying them in the categories

of occasionally, frequently, and constantly.  It further reflected that the claimant could

occasionally bend, squat, kneel, climb, twist, crawl, balance, work below waist level,

and work above shoulder level.  Although it indicated that the claimant could

constantly sit, stand, walk, or drive, it further stated that the claimant would require

frequent alternating between sitting, standing, and walking. Finally, it also showed

that the claimant should avoid forward bent over postures, repeated bending, or

reversals of posture.  While Dr. Queeney initially restricted the claimant from

engaging in employment activities in accordance with the Functional Capacity

Evaluation, he also indicated that in two months the claimant would be released to

return to work without any restrictions. 

Dr. Queeney’s purported release of the claimant to return to work without any

restrictions, in two months from August 20, 2007, is clearly over optimistic. Generally

the physical restrictions initially imposed by Dr. Queeney and as indicated by the

FCE, are considered to be permanent.  Clearly, the claimant’s compensable injury

to his lumbar spine and the corrective surgery it necessitated has resulted in

permanent damage to this portion of the claimant’s body, and has permanently

impaired its ability to function in a normal manner.  After consideration of all the

evidence presented, it is my opinion that the restrictions, which were demonstrated

by the FCE, is the more accurate depiction of the claimant’s actual permanent

physical limitations and restrictions.  Unlike the claimant’s testimony and the

prediction of Dr. Queeney, the physical limitations and restrictions set out in the FCE

are based upon thorough and more objective testing by trained observers, who have

no interest in the outcome, either financially or as a matter of ego and reputation.
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A determination of the extent of permanent functional disability or loss of

wage-earning capacity is made more difficult by the fact that the claimant clearly

believes himself to be permanently totally disabled and that this belief has been

confirmed by the finding of the Social Security Administration.  The receipt of these

benefits has not only confirmed to the claimant the accuracy of his belief, but has

also removed any financial incentive to return to work.  I have no doubt that,

regardless of the outcome of this case, this claimant will never return to regular

gainful employment.  

However, the fact that the Social Security Administration has determined the

claimant to be permanently totally disabled has no binding effect on this

Commission’s decision.  Under the definition of permanent total disability for social

security purposes, a worker can actually maintain regular gainful employment so

long as he does not exceed a specific dollar threshold.  Under the Social Security

Administration criteria, all factors that contribute to the recipient’s disability are to be

considered, not just those resulting from the compensable lumbar injury of February

12, 2007.  These include such conditions as the claimant’s apparent peripheral

neuropathy, his current hernia, and the fact that he has had a total of three back

surgeries.  

After consideration of the physical restrictions and limitations imposed upon

the claimant’s potential employment activities by his compensable lumbar injury, in

light of his age, education, prior work experience and lack of motivation, I find that

the claimant has failed to prove by the greater weight of the credible evidence, that

his compensable lumbar injury of February 12, 2007,  has rendered him permanently

and totally disabled from performing all forms of regular gainful employment for
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which he would otherwise be qualified.  Even with the current restrictions from his

compensable lumbar injury, the claimant could perform a number of employments

in the field of sales, clerical work, dispatching, light delivery, and light manufacturing.

These employment positions would not involve heavy lifting, pushing, or pulling in

excess of the limits established by the FCE, frequent bending, squatting, twisting,

crawling, balancing, kneeling, or working below waist level or above shoulder level,

prolonged forward bent over postures, or frequent reversals of posture.  These

portions would also allow the claimant to alternately sit, stand, or walk. The

claimant’s education and prior work experience would clearly qualify him for these

types of employment.  In fact, some of the claimant’s actual prior employments would

fall within these restrictions. These include his position as a prosthetic fitter, a taxi

driver, a smog inspector, and (with some modification) even his light duty position

for the respondent initially after his release by Dr. Queeney.  While I recognize that

the claimant testified that this latter employment position caused him increased

difficulties with his back, he further stated that these increased difficulties were the

result of required prolonged standing and not the actual work, itself.  Clearly, the

work, itself, if the claimant were allowed to alternately sit or stand, would otherwise

be within the established physical restrictions and limitations.  I would further note,

that even with the standing, the claimant was able to actually perform this position

for ten hours a day four days a week for approximately four weeks. The foregoing

potential employments exist in sufficient number in the area of the claimant’s

residence to provide him with a reasonable expectation of obtaining such a position,

should he be so inclined.
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However, after consideration of the limitations imposed upon the claimant’s

potential employment activities by his compensable lumbar injury, in light of his age,

education, prior work experience, motivation, and all other factors relevant to this

issue, I find that the claimant has proven by the greater weight of the credible

evidence that  he sustained a 10 percent permanent partial disability for a permanent

functional disability or loss of wage-earning capacity.  This percentage or degree of

permanent partial disability, which is in addition to the permanent partial disability

to which he would be entitled for permanent physical impairment.

  The restrictions and limitations imposed upon the claimant’s potential

employment activities by his compensable lumbar injury would prevent him from

returning to his pre injury employment position with this respondent or any other

heavy factory work or heavy manual labor. He would also be excluded from a

number of the types of employment that he had performed prior to his compensable

injury (i.e. mechanic work, janitor, lawn and tree care, and dishwasher/cook).  He

would also likely be excluded from his prior employment as a meat cutter.    

Undoubtedly, the majority of the jobs for which the claimant would otherwise

be qualified by his education and prior work experience would be classified as

relatively heavy manual labor and would exceed the limitations and restrictions

permanently imposed upon his potential employment activities by his compensable

lumbar injury.  These particular  positions would be the ones most likely to provide

the higher wage, than the positions remaining available to the claimant.  Thus, the

claimant has not only experienced a loss of wage-earning capacity by a reduction

in the actual number  of his potential available employments, but has also
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experienced a reduction in his wage-earning capacity, due to the fact that the

remaining employments would likely be at a lesser wage.

Although an argument could be made that the claimant would be barred from

receiving an award of benefits for permanent functional disability by the provisions

of Ark. Code Ann. §11-9-522(b)(2), I did not find this to be the case.  Under Ark.

Code Ann. §11-9-522(c), the respondents have the burden of proving that the

claimant returned to employment, has a bona fide offer of employment, has been

terminated from such employment for misconduct, or has voluntarily left such

employment without good cause connected to the work, where the employment paid

wages equal to or greater than those the claimant was earning at the time of the

compensable injury.  It would be implicit in this subsection that this subsequent

employment position would comply with the physical limitations and restrictions

imposed by the compensable injury.  Clearly, an injured worker would not be forced

to work in a position that increased his risk of further injury or even increased his

degree of pain and symptoms.  A worker’s refusal of such a position would be based

upon good cause connected with the work.

As previously noted, the claimant did return to employment with the

respondent at a position within his lifting, bending, twisting and turning restrictions,

presumably at wages equal to those he was receiving at the time of his compensable

injury. However, this position required him to stand for his ten hour shift.  This would

not comply with the restrictions set out in the FCE or those commonly imposed by

physicians in general for back injuries such as that experienced by the claimant.  The

claimant testified that this prolonged standing increased his pain and other

symptoms, causing him to cease his employment with the respondent.  I believe the
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claimant’s testimony in this regard to be credible and his actions in refusing this

employment to be with reasonable cause connected with the work.  The respondents

have offered no evidence that any other employment was offered the claimant or any

attempt was made to modify the previously offered position to accommodate the

claimant’s limitations.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1.The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. On February 12, 2007, the  relationship of employee-

self insured  employer exists between the parties. 

3. On February 12, 2007, the claimant earned wages

sufficient to entitle him to weekly compensation benefits of

$210.00 for total disability and $158.00 for permanent

partial disability.

4. On February 12, 2007, the claimant sustained a

compensable injury to his lumbar spine, in the form of a

herniated disc at L3-4. 

5. There is no dispute over temporary disability benefits.

All such benefits accruing to date have been paid.

6. The claimant’s healing period from the effects of his

compensable lumbar injury ended on August 20, 2007.

7. The claimant has failed to prove by the greater weight

of the credible evidence that the recommended medical

services, in the form of an evaluation by a neurologist,
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represent “reasonably necessary medical services” for his

compensable lumbar injury.  Specifically, the claimant has

failed to proven by the greater weight of the credible

evidence that such recommended medical services would

be necessitated by  or connected with his compensable

lumbar injury.

8. The medical services provided to the claimant by

personnel at the emergency room of St. Edwards Mercy

Medical Center on September 20, September 27, October

3, October 8, and October 15, 2007, represent

“unauthorized” medical services for the claimant’s

compensable lumbar injury. Under the provisions of Ark.

Code Ann. §11-9-514(b), the respondents cannot be held

liable for the expense of these services. Specifically, these

medical services were not authorized by the respondents

or this Commission, were provided after the claimant

received the notice required by Ark. Code Ann. §11-9-

514(c) and do not represent “emergency” medical

services.

9. The degree of permanent physical impairment

stipulated by the parties does not conform to the

Commission’s official rating guide for injuries such as that

sustained by the claimant.  As the Act requires that all

permanent impairment ratings do so, this stipulation
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cannot be accepted. This matter is reserved for future

determination, if necessary.

10. The claimant has failed to prove by the greater weight

of the credible evidence that he has been rendered

permanently totally disabled as the result of the effects of

his compensable lumbar injury. Specifically, he has failed

to prove that his compensable lumbar injury has prevented

him from having any reasonable expectation of obtaininig

employment in the open job market, as the result of the

effects of his compensable injury.  In fact, the greater

weight of the credible evidence shows that there are

sufficient employments available in the area of the

claimant’s residence, for which he would otherwise be

qualified and which would be within the physical

restrictions and limitations imposed by his compensable

lumbar injury to provide him with a reasonable expectation

of obtaining regular gainful employment. 

11. The claimant has proven by the greater weight of the

credible evidence that he has experienced a permanent

partial disability of 10 percent to the body as a whole, for

permanent functional disability or loss of wage- earning

capacity. This degree or percentage of permanent partial

disability is in addition to that to which the claimant would

be entitled to for permanent physical impairment.
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12. The respondents have controverted the claimant’s

entitlement to any permanent partial disability for

permanent functional disability or loss of wage-earning

capacity.

13. The claimant’s attorney is entitled to the maximum

statutory attorney’s fee on the controverted permanent

partial disability benefits, which have herein been awarded

for permanent functional disability or loss of wage-earning

capacity.

ORDER

The respondents shall pay to the claimant permanent partial disability benefits

for permanent functional disability or loss of wage-earning capacity in the amount of

10 percent to the body as a whole.  These benefits are to be addition to any

permanent partial disability benefits to which the claimant may be entitled for

permanent physical impairment from his compensable lumbar injury.

The respondents shall pay to the claimant’s attorney the maximum statutory

attorney’s fee on these controverted permanent partial disability benefits. One-half

of this fee shall be the obligation of the respondents in addition to such benefits. The

remaining one-half of this fee shall be withheld by the respondents from such

benefits.

For the reasons heretofore set forth in this Opinion, the claimant’s request for

medical services, in the form of a neurological evaluation and the services provided

him by the emergency room of St. Edwards Mercy Medical Center on September 20,
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September 27, October 3, October 8, and October 15, 2007, is hereby  denied and

dismissed.

All benefits herein awarded, which have heretofore accrued, are payable in a

lump sum without discount. 

This award shall bear the maximum legal rate of interest until paid.

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


