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Claimant represented by AARON MARTIN, Attorney, Fayetteville, Arkansas.

Respondents represented by JEREMY SWEARINGEN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

On January 7, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 23, 2008, and

a pre-hearing order was filed on July 30, 2008.   A copy of the pre-hearing order has been

marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the claimant raised the following issues:

1.   Temporary total disability benefits from October 27, 2003 through December 30,

2003.

2.   Temporary total disability benefits from October 6, 2004 through December 14,

2007.

3.   Claimant’s entitlement to permanent total disability benefits.

4.   Attorney fee.

At the time of the hearing the claimant modified his request for the first period of

temporary total disability benefits to begin on August 11, 2003 as opposed to October 27,

2003.   
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The claimant contends he is entitled to temporary total disability benefits from

August 11, 2003 through December 30, 2003, and again from October 6, 2004 through

December 14, 2007.   Because this injury occurred in 1971, the applicable laws including

the “odd-lot doctrine” will govern this claim.  The claimant will contend that his injury has

made his overall job prospects negligible and that he is permanently and totally disabled

under the odd-lot doctrine.  Finally, claimant contends he is entitled to a controverted

attorney’s fee.

Respondent contends with respect to claimant’s first requested period of temporary

total disability benefits that claimant was not in his healing period between August 11, 2003

and December 30, 2003, and also that a claim for compensation benefits during this period

of time is barred by the doctrine of res judicata in that the issue could have been raised at

the time of the January 7, 2004 hearing.  

With respect to the second requested period of temporary total disability benefits,

respondent acknowledges there would be some period of temporary total disability owed

following claimant’s last surgery until he reached maximum medical improvement;

however, respondent contends that claimant was not within his healing period for his

compensable injury for the entire requested time.  Finally, respondent contends that

claimant is not permanently totally disabled even if the odd-lot doctrine is considered. 

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact

and conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The prior opinions in this claim are final.

2.   Claimant’s request for temporary total disability benefits from August 11, 2003
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through December 30, 2003 is barred by res judicata.

3.   Claimant was met his burden of proving by a preponderance of the evidence

that he is entitled to temporary total disability benefits beginning January 29, 2007 and

continuing through December 14, 2007.   

4.   Claimant has met his burden of proving by a preponderance of the evidence that

he is permanently totally disabled as a result of his compensable injury.

5.   Respondent has controverted claimant’s entitlement to all unpaid indemnity

benefits.   

FACTUAL BACKGROUND

The claimant is a 76-year-old man who began working for the respondent as a truck

driver in 1968.  Claimant suffered a compensable injury on December 1, 1971, when he

was struck by a crate weighing approximately 4500 pounds while it was being unloaded.

As a result of that incident the claimant injured various parts of his body, including a

fracture just below his left knee.

Following his injury the claimant came under the care of Dr. Tom Patrick Coker, an

orthopedic surgeon, who performed a lateral meniscectomy on December 1, 1972.  Dr.

Coker assigned the claimant a permanent physical impairment rating in an amount equal

to 25% to the left lower extremity and indicated that claimant’s problems with his left knee

would increase with time and that he would probably need a joint replacement if his

difficulty continued.  Claimant’s difficulty with his left knee did continue and Dr. Coker

performed an arthroplasty to replace the claimant’s knee joint on December 4, 1974.  Dr.

Coker subsequently assigned the claimant a permanent impairment rating in an amount

equal to 35% to the left lower extremity.  He also noted that the life of the arthroplasty was

unknown and recommended that claimant follow up for the duration of his life to determine

whether further treatment was necessary.  Claimant continued to receive follow up
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treatment and on June 16, 2003 was evaluated by Dr. Tom Patrick Coker, the son of Dr.

Tom Phillip Coker.   Dr. Coker noted that the claimant’s knee had gotten loose and that the

polyethylene which had been inserted during the procedure in 1974 had worn through.  On

July 28, 2003 Dr. Coker performed a total knee arthroplasty to repair the prior arthroplasty.

Dr. Coker subsequently released the claimant as of October 27, 2003 with a permanent

physical impairment rating in an amount equal to 50% to the left lower extremity. 

While respondent had originally accepted claimant’s injury as compensable and

paid compensation benefits, respondent denied liability for the surgery performed by Dr.

Coker in July 2003 contending that claimant’s claim was barred by the statute of limitations.

As a result, a hearing was conducted on January 7, 2004 and an opinion was filed by this

administrative law judge on February 10, 2004 finding that claimant’s claim was not barred

by the statute of limitations.  That opinion also found that respondent was liable for

additional medical treatment including the surgery performed by Dr. Coker and finding that

claimant was entitled to permanent partial disability benefits in an amount equal to 50% to

the left lower extremity.  That opinion was appealed by the respondents and was affirmed

and adopted by the Full Commission in an opinion filed June 10, 2004 and the Full

Commission’s opinion was affirmed by the Arkansas Court of Appeals in an opinion filed

April 6, 2005.   

A second hearing in this claim was conducted on April 5, 2006.  In an opinion filed

May 15, 2006, I found that respondent was liable for payment of various benefits including

mileage, unpaid medical from HealthSouth and Dr. Coker, interest on unpaid benefits

previously awarded, and a 20% penalty on indemnity benefits previously awarded and

unpaid.  That opinion was not appealed by the respondent.   

A third hearing in this claim was conducted on January 7, 2009.  Claimant contends

that he is entitled to temporary total disability benefits for two periods of time, and he also

contends that he is permanently totally disabled as a result of his compensable injury.
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ADJUDICATION

The first issue for consideration involves claimant’s contention that he is entitled to

temporary total disability benefits beginning August 11, 2003 and continuing through

December 30, 2003.   Respondent contends that this request is barred by the doctrine of

res judicata.  The doctrine of res judicata applies to the decisions of the Commission.

Harvest Foods v. Washam, 52 Ark. App. 72, 914 S.W. 2d 776 (1996).   The doctrine of res

judicata bars claims where there has been a final adjudication on the merits of an issue

and those matters which might have been litigated.  Wells v. Arkansas Public Service

Commission, 272 Ark. 481, 616 S.W. 2d 718 (1981).   

Here, I find that claimant’s first requested period of temporary total disability benefits

is barred by the doctrine of res judicata.  Claimant has requested temporary total disability

benefits for the period beginning August 11, 2003 through December 30, 2003.  A prior

hearing was conducted on this claim on January 7, 2004.  This hearing was conducted

after the now requested period of temporary total disability benefits.  Since this issue could

have been litigated at the time of the original hearing on January 7, 2004, this issue is now

barred by the doctrine of res judicata.

The next requested period of temporary total disability benefits begins October 6,

2004 through December 14, 2007.   Subsequent to the passage of Act 796 of 1993 an

employee who suffers a scheduled injury is entitled to receive temporary total or temporary

partial disability benefits during their healing period or until they return to work, whichever

occurs first, regardless of whether there is a total incapacity to earn wages.  Wheeler

Construction Company v. Armstrong, 73 Ark. App. 146, 41 S.W. 3d 822 (2001).  However,

for scheduled injuries occurring prior to Act 796 of 1993, such as this one, a claimant must

prove that they remain within their healing period and that they suffer a total incapacity to

earn wages.  Arkansas State Highway & Transportation Department v. Breshears, 272 Ark.

244, 613 S.W. 2d 392 (1981); Wheeler Construction Company, supra.
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First, I believe it is important to note that claimant has continued to receive

continuing evaluations from his treating physicians throughout the requested period of time.

However, there is no indication that claimant was within his healing period as of October

6, 2004.  In fact, claimant was evaluated by Dr. Coker on that date and Dr. Coker noted

that the claimant was doing “well”.   He went on to indicate that he prescribed claimant

some anti-inflammatories and noted that the claimant wanted his knee checked before he

went to Arizona for the winter.  Dr. Coker stated, “It looks good to me.”

Furthermore, although the claimant was not working during this period of time, he

had previously worked for a period of time in early 2004 as a truck driver for Swift from

March 2004 through June 2004.  Although claimant testified that he could not perform the

job for Swift, there is no medical evidence indicating that claimant was totally incapacitated

from working in 2004 or 2005.   Furthermore, claimant did work on a limited basis for

Penske in early 2006.  While the work was limited and short-lived, it would indicate that

claimant was not totally incapacitated from working during a portion of the requested

period.   

The medical evidence indicates that claimant continued to be evaluated by various

physicians throughout 2005 and 2006.  In fact, for a period of time the claimant’s treating

physicians believed that he suffered from an infection in his leg which might require

surgery.  However, it was not until claimant was evaluated by Dr. Richard Evans on

January 29, 2007 that additional surgery was recommended.  In his report of that date Dr.

Evans noted that claimant’s tibial component was loose and he recommended surgery to

repair that condition.  The surgery was subsequently performed in April 2007 by Dr. Evans.

Based upon the medical records of Dr. Evans, I find that claimant re-entered his

healing period as of January 29, 2007 and that he remained within that healing period until

December 14, 2007, the date Dr. Evans opined that claimant had reached maximum

medical improvement.  While claimant did receive some medical treatment prior to that
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date, that treatment primarily consisted of testing and medication.  In addition, although it

was somewhat limited, the claimant did in fact return to work for a short period of time in

2006.  Accordingly, I find that claimant is entitled to temporary total disability benefits

beginning January 29, 2007 and continuing through December 14, 2007.

The final issue for consideration involves claimant’s contention that he is

permanently totally disabled.   Claimant contends that he is permanently totally disabled

as a result of the “odd-lot” doctrine.   Although Act 796 of 1993 abolished the odd-lot

doctrine, this claimant’s injury occurred in 1971; therefore, the odd-lot doctrine may be

considered.   An employee who is injured to the extent that he can perform services that

are so limited in quality, dependability, or quantity that a reasonably stable market for them

does not exist is classified as totally disabled because they fall within the “odd-lot” category

of disabled workers.   Ellison v. Therma-Tru, 66 Ark. App. 286, 989 S.W. 2d 987 (1989).

 The odd-lot doctrine refers to employees who are able to work only a small amount and

the fact that they can work some does not preclude them from being considered totally

disabled if their overall job prospects are negligible.  M.M. Cohn Company v. Haile, 267

Ark. 734, 589 S.W. 2d 600 (Ark. App. 1979).   

An injured worker relying upon the odd-lot doctrine has the burden of making a

prima facia showing of being in the odd-lot category based upon the factors of permanent

impairment, age, mental capacity, education and training.  Nelson v. Timberline

International, Inc., 57 Ark. App. 34, 942 S.W. 2d 260 (1997).   If the worker makes a prima

facia showing, the employer then has the burden of proving that some kind of suitable work

is regularly and continuously available to the employee.  Walker Logging v. Paschal, 36

Ark. App. 247, 821 S.W. 2d 786 (1992).   

After reviewing the evidence in this case impartially, without giving the benefit of the

doubt to either party, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is permanently totally disabled as a result of the odd-lot doctrine.
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First, the claimant is 76 years old and attended school only through the ninth grade.

Claimant’s entire work history has consisted of work as a truck driver.  According to Dr.

Evans’ report of October 22, 2007, a functional capacities evaluation was performed on the

claimant and it indicates that claimant was unable to continue work as a truck driver.

Instead, claimant is limited to light-duty work.  

It should also be noted that even before the claimant’s last surgical procedure, he

attempted to return to work as a driver for Penske.  In early 2006 the claimant worked at

a job that required him to transfer bob trucks from one location to another.    Claimant

testified that he performed this job for approximately two months, but worked only one to

two hours per day and only one or two days per week.  Claimant testified that the job

caused his knee to hurt and he would have to stop, walk around, and rest which caused

him to take too long to perform the job.

Claimant testified that his current symptoms include pain in his left knee area and

swelling.  He testified that he has trouble standing and difficulty lifting.  He testified that he

cannot stand for long periods of time and that he has difficulty walking.  Claimant’s

testimony was corroborated by that of his wife, Alice Pendergrass.  She testified that the

claimant takes medication which causes problems with his ability to focus.  She also

testified that the claimant has trouble resting and sleeping at night.  She testified that

claimant’s leg gets hot to touch and swells and that he spends a lot of his day in a recliner

to keep his leg straight.

After consideration of the relevant wage loss factors, I find that claimant has made

a prima facia showing that he falls within the odd-lot category of disabled workers.  As

previously noted, the claimant is 76 years old, he has a limited education, and his work

history consists of work only as a truck driver which he can no longer perform.  I do not find

that claimant has any job skills which would allow him to work at light duty.

Having found that claimant has made a prima facia showing that he falls within the
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odd-lot category, the respondent now has the burden of proving that some kind of suitable

work is regularly and continuously available to the claimant.  I find that respondent has

failed to offer such proof.  In fact, there is no evidence that any type of suitable work is

regularly and continuously available to the claimant.

Accordingly, I find that claimant has met his burden of proving by a preponderance

of the evidence that he is permanently totally disabled as a result of the odd-lot doctrine.

Claimant is entitled to permanent total disability benefits beginning December 14, 2007,

the date he was released by Dr. Evans as having reached maximum medical improvement.

AWARD

Claimant’s claim for temporary total disability benefits beginning August 11, 2003

through December 30, 2003 is barred by res judicata.  Claimant has met his burden of

proving by a preponderance of the evidence that he is entitled to temporary total disability

benefits beginning January 29, 2007 and continuing through December 14, 2007.

Claimant has also met his burden of proving by a preponderance of the evidence that he

is permanently totally disabled as a result of his compensable injury.  Respondent has

controverted claimant’s entitlement to all unpaid indemnity benefits.

Claimant’s attorney is entitled to the maximum statutory attorney fee in effect at the

time of claimant’s injury in 1971.  

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $398.10.

All sums herein accrued are payable in a lump sum without discount and this award

shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

                                                                         
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


