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SOUTH ARKANSAS YOUTH SERVICES, 
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El Dorado, Union County, Arkansas.

Claimant was represented by Mr. Robert L. Depper, Jr., Attorney at Law,

El Dorado, Arkansas.

The respondents were represented by Mr. Michael E. Ryburn, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On April 7, 2009, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted in this matter on

January 8, 2009, and a Prehearing Order was entered on that same date.  A copy

of the Prehearing Order was marked as Commission Exhibit “1” and made a part

of the record herein without objection, subject to any modifications made at the

full hearing.

At the April 7, 2009, full hearing, the parties stipulated to the following:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.
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2) The employee-employer-carrier relationship existed at all

relevant times, including June 18, 2004.

3) Claimant sustained a compensable neck injury on June 18,

2004.

4) Claimant’s compensation rates are $193.00 per week for

temporary total disability and $154.00 per week for

permanent partial disability.

At the full hearing, the parties agreed to litigate the following issues:

1) Claimant’s entitlement to additional temporary total disability

benefits, medical expenses, pharmaceutical expenses, and

attorney’s fees.

2) The statute of limitations defense.

3) Unauthorized medical treatment.

At the full hearing, the claimant contended that he has not reached his

maximum medical healing period and is entitled to additional temporary total

disability as well as any and all medical treatments, pharmaceutical needs,

attorney’s fees, and court costs.

At the full hearing, the respondents contended that the claimant was injured

in the course and scope of his employment.  That a previous decision awarded

continuing medical benefits.  That the last benefit from medical treatment was on

September 12, 2006.  The treatment and surgery by Dr. Buono was not

reasonable, related, or authorized.  The claimant received and signed a Form N



ANDREW R. PAYTON - F406491

-3-

in 2004.  The statute of limitations has expired.  No claim for benefits was filed

and no Form C asking for additional benefits was filed within one year of the last

benefit.  The claimant had an intervening accident when he wrecked a vehicle

while intoxicated and that is the reason for any current disability.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made

in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and are hereby accepted as fact.

3) This claim is not barred by the statute of limitations.

4) The claimant has failed to prove by a preponderance of the

evidence that he is entitled to additional temporary total

disability benefits.

5) The claimant has failed to prove by a preponderance of the

evidence that he is entitled to the additional medical benefits

sought herein.  Specifically, the claimant has failed to prove

by a preponderance of the evidence that the requested

medical benefits were reasonable, necessary, related, or

authorized.
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DISCUSSION

The claimant worked for the respondent-employer as a security guard on

June 18, 2004.  On that date, the claimant sustained an admittedly compensable

injury to his neck while attempting to subdue an inmate.  The claimant was

treated initially by Dr. Rodney Griffin, who diagnosed the claimant with a cervical

sprain, placed him on light duty, and prescribed medication.  Dr. Griffin then

referred the claimant to an orthopedic specialist, Dr. Bud Dickson.  Dr. Dickson

saw the claimant twice and recommended physical therapy, medication, and an

MRI exam.  An MRI revealed the claimant had a herniation at C5-6, and Dr.

Dickson referred the claimant to a neurosurgeon, Dr. Steven Cathey.  

Dr. Cathey treated the claimant conservatively and recommended physical

therapy and trigger point injections.  Dr. Cathey opined the claimant was not a

surgical candidate.  The claimant was then referred to Dr. Bruce Safman who

provided the claimant with trigger point injections and released the claimant from

his care on March 10, 2005, and released the claimant to work.

The claimant sought and was granted a change of physician to Dr. Carlton

Newsome.  Dr. Newsome saw the claimant on July 7, 2005, and prescribed

medication.  Dr. Newsome saw the claimant again on August 4, 2005, and

prescribed a refill only of Elavil.  Still with continuing neck problems, the claimant



ANDREW R. PAYTON - F406491

-5-

requested a hearing before the Arkansas Workers’ Compensation Commission

which was conducted on January 26, 2006.  At the January 26, 2006, hearing  the

claimant requested additional temporary total disability and medical treatment.

Administrative Law Judge Mark W hite entered an Opinion on March 14, 2006,

which was admitted into the record as Joint Exhibit No. 1.  In said Opinion,

Administrative Law Judge Mark White ruled that the claimant was not entitled to

additional temporary total disability benefits but was however entitled to

additional medical treatment as prescribed by his treating physicians.

Strangely, at the April 7, 2009, full hearing the only medical reports

introduced by the claimant were all prior to Administrative Law Judge W hite’s

2006 Opinion.  The claimant’s testimony at the April 7, 2009, hearing was that

following his treatment with Dr. Newsome, he went to see Dr. Gonzales.  The

claimant testified that still with continuing neck problems, Dr. Newsome told the

claimant to go see another doctor.  The claimant testified that Dr. Newsome did

not specifically refer the claimant to Dr. Gonzales but just said “go see another

doctor.”  (T. pg. 16, lines 2-14).  Claimant then testified that after seeing Dr.

Gonzales, Dr. Gonzales referred the claimant to Dr. Buono.  The claimant

testified that Dr. Buono did surgery on him in April of 2008.  The claimant testified

that as a result of the April 2008 surgery from Dr. Buono, he now has a plate in
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his neck.

The claimant testified that after his surgery from Dr. Buono his condition

improved a little bit but not very much.  (T. pg. 28, lines 14-23).  The claimant at

the April 7, 2009, full hearing requested additional medical treatment and

additional temporary total disability benefits.  From my review of the record it

appears the claimant is primarily seeking additional medical benefits from Drs.

Gonzales and Buono.  Specifically, the claimant is requesting that the surgery

performed by Dr. Buono be paid for by the respondents along with all associated

post-surgical treatments.  Strangely, however, the claimant’s medical exhibits are

void of any reports from Drs. Gonzales or Buono.  Once again, the medical

records contained in the record from the April 7, 2009, full hearing all took place

prior to Administrative Law Judge White’s March 14, 2006, Opinion which was

introduced as Joint Exhibit No. 1 and this was not appealed and therefore is the

law of the case.

ADJUDICATION

At the April 7, 2009, full hearing the respondents affirmatively raised the

statute of limitations defense.  Both the claimant, by testifying, and the

respondents, by documentary evidence, agreed that the last medical service paid

for by the respondents was on September 12, 2006.  Arkansas Code Annotated
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§ 11-9-702(b)(1) sets forth the time limitation for filing a claim for additional

compensation:

In cases in which any compensation, including disability or medical,

has been paid on account of an injury, a claim for additional

compensation shall be barred unless filed with the commission

within one (1) year from the date of the last payment of

compensation or two (2) years from the date of injury, whichever is

greater.

In this instance, the greater period for which the claimant could file for

additional compensation was one year from the date that the respondents

admittedly paid benefits on September 12, 2006.  On May 8, 2007, the claimant’s

attorney sent a letter to the Workers’ Compensation Commission requesting a

hearing on the issue of permanent and total disability.  (RX. 2, pg. 1).  Following

the claimant’s attorney’s request for the hearing, the claimant failed to return the

prehearing questionnaire documents and the claim was sent back to the

Commission’s general files.  More than one year passed before the claimant

requested another hearing on the issue of permanent and total disability by letter

dated August 27, 2008, found at Respondents’ Exhibit No. 2, page 3.

Respondents argue that more than a one year period passed while the claim was

with the Commission’s general files which caused the statute of limitations to run

on the claimant’s claim.  I disagree.  

The statute of limitations is tolled when a claimant files a request for
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additional benefits that is never acted upon by the Commission.  Eskola v. Little

Rock School District, 93 Ark. App. 250, 218 S.W.3d 372 (2005).  In the present

claim, the initial request for additional benefits was made on May 8, 2007, well

within the one year period from the date of last payment by respondents on

September 12, 2006.  The claimant’s May 8, 2007, request for a hearing was

never acted upon by the Commission and therefore the statute of limitations was

tolled.  I do acknowledge that it was due to the claimant’s own failure to return the

prehearing documents which resulted in the delay of the claimant’s request for

a hearing; however that still does not give rise to find that the claim is barred by

the statute of limitations.  Therefore, I find that the claimant’s request for

additional benefits is not barred by the statute of limitations.

The claimant has requested additional medical benefits.  An employer must

promptly provide for an injured employee such medical treatment as may be

reasonably necessary in connection with the injury received by the employee.

(A.C.A. § 11-9-508(a)).  What constitutes reasonably necessary medical

treatment is a question of fact.  Ark. Dept. of Correction v. Holybee, 46 Ark. App.

232, 878 S.W.2d 420 (1994).  As stated above, I find it odd that the record is void

of any medical reports regarding the surgery performed by Dr. Buono or any

medical reports after the claimant left Dr. Newsome who was the claimant’s
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physician pursuant to the Change of Physician Order entered by the Workers’

Compensation Commission.  I can only go by the claimant’s testimony regarding

the medical treatment he is now seeking compensation for, which based on his

testimony appeared to be all treatment related to his neck from Drs. Gonzales

and Buono, including but not limited to the surgery performed by Dr. Buono.

In determining whether the treatments he received from Dr. Buono were

reasonably necessary and related to his compensable injury, one must first take

note of Dr. Cathey’s January 4, 2005, report wherein he states, “this is not

something that will respond favorably to spinal surgery or other neurosurgical

intervention.”  Additionally, no other medical reports contained in the record

herein recommended surgery for the claimant.  Further, even the claimant by his

own testimony stated that the surgery from Dr. Buono gave him little to no benefit.

Respondents also argue that any treatment the claimant received following

his treatment with the change of physician, Dr. Newsome, would be unauthorized

treatment.  There is no report from Dr. Newsome contained in the record that

shows a referral to Drs. Gonzales or Buono.  It appears that after the Change of

Physician Order was entered to Dr. Newsome that Dr. Newsome was the

claimant’s primary treating physician.  The claimant did testify that Dr. Newsome

told the claimant he could go see another doctor but did not specifically name Dr.
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Gonzales.  The claimant went on his own to see Drs. Gonzales and Buono and

did not get proper authorization or referrals to see Drs. Gonzales or Buono.

Based upon the evidence before the Commission, I find that the claimant has

failed to prove by a preponderance of the evidence that any of the additional

medical treatment sought herein is reasonable, necessary, or related to the

claimant’s compensable injury.  I also find that the treatments from Drs. Gonzales

and Buono were unauthorized.  In making my determination that claimant is not

entitled to additional medical benefits, I am limiting my decision to any additional

treatment the claimant received after he saw Dr. Newsome.  As far as additional

pain management from the claimant’s last authorized treating physician through

the Change of Physician Order, I make no findings as to whether the claimant is

entitled to additional pain management from Dr. Newsome.  I do however

specifically find the claimant is not entitled to any of the treatments he received

after Dr. Newsome from Drs. Gonzales or Buono. Therefore, the claimant’s

request for additional medical treatment is denied.

The claimant is also requesting additional temporary total disability

benefits.  An employee who suffers a compensable unscheduled injury is entitled

to temporary total disability compensation for that period within the healing period

in which he suffers a total incapacity to earn wages.  Ark. State. Hwy. & Transp.
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v. Breshears, 272 Ark. 244, 613 S.W .2d 392 (1981).  The healing period ends

when the underlying condition causing the disability has become stable and

nothing further in the way of treatment will improve that condition.  Mad Butcher,

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  Based on the credible

evidence now before the Commission, I find that the claimant has failed to prove

by a preponderance of the evidence that he is still within his healing period.  As

Dr. Cathey opined years ago, the claimant’s condition was something that would

not respond favorably to spinal surgery.  Now with the benefit of perfect hindsight

we know that even with the surgery the claimant received from Dr. Buono, his

condition has still not changed.  Clearly, there is nothing that can be done for the

claimant in the form of additional surgeries, and the only additional treatment the

claimant may need would be in the form of pain management.  A claimant can be

at maximum medical improvement and still receive pain management. 

I also find the claimant has failed to prove by a preponderance of the

evidence that he is totally incapacitated to earn wages.  I base that decision on

the medical reports contained herein.  For example, Dr. Griffin stated at page 6

of Claimant’s Exhibit 1, “I feel that this patient has had plenty of time off and can

return to work.”  Additionally, Dr. Bruce Safman stated, “I released him to work

at 15 lbs. li fting, no repetitive lifting for 3 weeks and then full duty.  There is no
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need for me to see him in the future as he has not responded to intervention.  I

don’t have any objective evidence for any permanent restrictions.”  (CX. 1, pg.

17). Further, it must be noted that the parties jointly introduced ALJ  White’s

March 14, 2006, Opinion wherein Judge White specifically found that the claimant

failed to prove by a preponderance of the evidence that he was totally

incapacitated to earn wages as of the January 26, 2006, hearing.  By the

claimant’s own testimony at the April 7, 2009, hearing his symptoms and

condition has basically remained unchanged since the initial injury.  Based on all

the credible evidence before the Commission, I find that claimant has failed to

prove by a preponderance of the evidence that he is totally incapacitated to earn

wages.  Therefore, I find that the claimant has failed to prove by a preponderance

of the evidence that he is entitled to additional temporary total disability benefits.

ORDER

The claimant has failed to prove by a preponderance of the evidence that

he is entitled to any of the additional medical treatment requested herein.  The

claimant has failed to prove by a preponderance of the evidence that he is

entitled to the additional temporary total disability benefits requested herein.

Therefore, I find that the claimant’s request for additional benefits at this time is

hereby denied and dismissed.
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IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


