
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F502795

BRENT PATTERSON CLAIMANT

FLEMING NETWORK SERVICES, INC. RESPONDENT EMPLOYER

VIRGINIA SURETY CO. RESPONDENT CARRIER

ORDER AND OPINION FILED JUNE 8, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE STEVEN R. MCNEELY, Attorney at Law,
Little Rock, Arkansas.

Respondents represented by the HONORABLE ERIC NEWKIRK, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Little Rock, Arkansas on May 12,

2009.  A prehearing conference was held on March 31, 2009 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was a compensable knee injury on March
17, 2005.

2.  The compensation rates are $388/291.

3.  The claimant was released to return to work on
February 4, 2009.

The claimant contends that he is entitled to additional care and treatment of Dr.

Kenneth Martin and to temporary total disability benefits from January 1, 2009 through
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February 4, 2009, and to attorney’s fees.

Respondents contend the claimant underwent surgery by Dr. Ken Martin for

hardware removal and repair of a tear on December 4, 2008.  Respondents contend

the hardware removal was related to the March 17, 2005, compensable injury; however,

the tear was unrelated to the compensable injury.  Respondents reserve the right to

seek overpayment credit for the medical paid toward the surgery for the tear. 

Respondents contend that all temporary total disability benefits to which the claimant is

entitled have been paid.

ISSUES TO BE LITIGATED

1.  Additional medical benefits.

2.  Additional temporary total disability benefits.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was a compensable knee injury on March 17, 2005.

2.  The compensation rates are $388/291.

3.  The claimant was released to return to work on February 4, 2009.
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4.  The claimant has proven by a preponderance of the evidence that the

additional medical treatment he pursued with Dr. Ken Martin was reasonable and

necessary and related to his compensable injury.

5.  Respondents are responsible for the medical treatment.

6.  The claimant has proven that he remained in his healing period and did not

return to work from January 1, 2009 through February 4, 2009.  Respondents are

responsible for temporary total disability benefits.

7.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant, 32 years old, worked for the respondent employer installing

telephone systems such as cable fiber optics.  On March 17, 2005, the claimant fell

from a ladder about 15 feet.  The claimant landed on his feet but fractured his right tibia

plateau.  The claimant had no previous problems with either leg.  The claimant

underwent surgery by Dr. Johannes Gruenwald at UAMS and was recovering for eight

to ten weeks.  The claimant received a change of physician from Dr. Gruenwald to his

family doctor, Dr. Richard Calhoun.  The claimant was having swelling in his leg and

the area where the scar is located was red and hot.  Dr. Gruenwald had advised that

the hardware was causing an infection.  Dr. Calhoun referred the claimant to Dr. Ken

Martin.
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Dr. Martin performed surgery on December 4, 2008, and the claimant had a

good result.  The hardware was removed and the knee was repaired.  According to the

claimant, following his fall, he had a pop or catch in his knee and a deep ache.  The

claimant has returned to work for his father in a different line of work involving sales

and office work.  His employment with his father began in May 2005.  The claimant

described a lessening of pain now with his knee following his December 2008, surgery

but he is beginning to experience the clicking and popping some.

ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has

the authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).

The claimant has proven by a preponderance of the evidence that the care and

treatment he pursued with Dr. Ken Martin was reasonable and necessary, to include

the hardware removal and the meniscus tear repair.  The claimant sustained an

admittedly compensable injury to his left knee following a 15-foot fall from a ladder. 
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The claimant was a credible witness who testified he had no problems with either leg

before the compensable fall at work.  Following the fall, the claimant had surgery for a

fracture which involved hardware.  The claimant developed problems with the hardware

and also began to have popping and clicking in that knee.  He ultimately changed

physicians from Dr. Gruenwald to Dr. Ken Martin for follow-up care on his knee.  Dr.

Martin performed surgery on December 4, 2008, and removed the hardware in the knee

and repaired a torn posterior horn of the lateral meniscus.  The claimant had a good

recovery and has returned to gainful employment.  Dr. Martin opined on April 8, 2009,

that the claimant’s surgery and the problems with his knee were more than 51% caused

by his work injury.  I found the claimant to be credible when he testified that he had no

injuries of his knee before the fall at work on March 17, 2005.  I find respondents

remain responsible for all reasonable and necessary medical treatment the claimant

has pursued for his left knee.  I give Dr. Martin’s opinion great weight and find nothing

in the medical evidence to suggest the claimant’s knee problems were related to

anything other than the work injury.

The claimant next contends that he is entitled to temporary total disability

benefits from January 1, 2009 through February 4, 2009.  The claimant sustained a

scheduled knee injury.  The claimant is, therefore, entitled to temporary total disability

compensation while he/she is within his/her healing period and has not returned to

work.  See, Ark. Code Ann. §11-9-521(a)(Supp. 1999); Wheeler Const. Co. v.

Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).

The medical evidence reveals the claimant underwent knee surgery on
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December 4, 2008, and it was stipulated the end of his healing period was February 4,

2009.  Dr. Martin’s medical reports clearly document the claimant’s status following the

surgery and it is clear that he remained in his healing period.  The claimant also

testified about being off work for the period in question.  I find the claimant has proven

by a preponderance of the evidence that he remained in his healing period and did not

return to work from January 1, 2009 through February 4, 2008, and respondents are

liable for temporary total disability benefits.

ORDER

The claimant has proven by a preponderance of the evidence that the additional

medical treatment he pursued with Dr. Ken Martin was reasonable and necessary and

related to his compensable injury.  Respondents are responsible for the medical

treatment.  The claimant has proven that he remained in his healing period and did not

return to work from January 1, 2009 through February 4, 2009.  Respondents are

responsible for temporary total disability benefits.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
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ADMINISTRATIVE LAW JUDGE


