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The claimant appeared pro se.

Respondents No. 1 were represented by Ms. Susan M. Fowler, Attorney at Law,
Roberts Law Firm, Little Rock, Arkansas.

Respondent No. 2, the Second Injury Fund, was represented by Mr. Brandon L.
Clark and Mr. David Pake, Attorney at Law, Little Rock, Arkansas.  The Fund
waived its appearance at this hearing. 

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on October 15, 2008, before

Administrative Law Judge Barbara W. Webb.  A pre-hearing telephone conference

was held on this claim on July 22, 2008.  The Pre-hearing Order set forth the

stipulations offered by the parties and outlined the issues to be litigated and

resolved at this hearing.  A copy of the July 22, 2008 Pre-hearing Order is made a

part of the hearing record as Commission Exhibit No. 1.  By agreement of the

parties, the stipulations as submitted by the parties in the Pre-hearing Order as

amended on the record are hereby accepted:
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By agreement of the parties, the stipulations applicable to this claim are as

follows:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on October 25, 2006,

when the claimant alleges he sustained a compensable injury to his

low back.

3. If found compensable, the claimant earned an average weekly wage

of $382.01 which would entitle the claimant to the maximum rate in

effect, i.e. $255.00 for temporary total disability and a permanent

partial disability rate of $191.00 per week.

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Compensability of claimant’s alleged October 25, 2006, injury.

2. If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits.

3. The claimant reserves all other issues at this time.

The record consists of a one volume transcript of the October 15, 2008

hearing, consisting of the testimony of Gerrod Parks and all documentary evidence

consisting of Commission’s Exhibit 1 (Pre-hearing Order); Claimant’s Exhibit 1

(Documentary Evidence); Respondents No. 1 Exhibit No. 1 (Documentary
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Evidence); Respondents No. 2 Exhibit No. 2 (Medical Exhibits); and Joint Exhibit

No. 1 (Touchstone Records). 

 FACTUAL BACKGROUND

The claimant is twenty-six years of age (d.o.b.  03-30-82).  He graduated

from England High School and attended the University of Arkansas at Little Rock

from 2000 until 2004.  He completed 60 hours of work in a health science major. 

He began working in high school at Deluxe Video and worked at Linens &

Things and UPS while in college.  He began working as a supervisor at the Rave

Motion Pictures in 2002.  His jobs at UPS and Linens & Things involved heavy

lifting.  He began working at Wal-Mart in 2004.  His job involved heavy lifting. He

would unload the trucks for four hours and then pull freight to the door for four

hours.  He was hurt on the job on October 25, 2006, when he fell backwards to the

floor and twisted his back while unloading a refrigerator from a pallet.  He testified

that he couldn’t move and that three other co-workers ran and got the manager.

The manager helped him up and sent him to the personnel office.  He put ice on his

elbow and felt his back knotting up and getting tight.  He went home and returned

the next day.  When he told his manager that he wasn’t feeling better, he was sent

to Concentra.

He explained that he had previously had back problems after a car wreck in

2003, while he was working at Rave.  He explained that he had a severe sprain in

his neck that went down to the lower part of his left back.  He testified that he went

to the ER, took ibuprofen, and missed one or two days of work.  He returned to work
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and did not miss any work due to back problems until the incident at Wal-Mart in

October of 2006.  

At Concentra, he was given muscle relaxers and went to physical therapy.

He went to Concentra four times and continued to work on light duty restrictions.

He explained that his back was still knotting up and was referred by his manager

back to Concentra.  The Concentra doctor released him.

He sought treatment on his own with Dr. Wilbourn.  He was seen by Dr.

Wilbourn six times who recommended additional physical therapy.  Parks explained

that the knot started moving down his back.  He was referred to Dr. Calhoun, a

neurosurgeon, by Dr. Wilbourn.  Dr. Calhoun referred him to a spine specialist to

try to stabilize his core muscles.  He completed the recommended therapy.  He

continued to have problems and was sent to his primary care doctor, Dr. Cranford.

He returned to Dr. Calhoun.  He testified that he has continued to work but has pain

in the same area.  He did not complete additional physical therapy recommended

by Dr. Calhoun because he couldn’t pay the bills. 

He is currently working in the meat department.  He explained that it is not

light duty but that it is not as much heavy lifting.  He explained that his back

continues to bother him because of the standing, stooping, and bending.  He would

like to seek additional treatment from Dr. Wilbourn or Dr. Cranford.  He explained

that the therapist at Touchstone showed him some home exercises that he has

been doing at home.
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He testified that he missed work from January of 2007 until March 14, 2007.

He returned to work on March 14, 2007.  He testified that he had missed work at the

beginning of January of 2006 due to lower back pain.  He didn’t have insurance until

2006.  He had problems from 2004 until 2006 when he got insurance and sought

treatment with Dr. Cranford.  He explained that he began having problems with his

back at the end of 2004 in his lower back after he went to work for Wal-Mart.  He

reported the problems to his supervisor and was told to be careful, to wear a back

brace, and watch what he lifted.  He explained that he did not have insurance at that

time and did not know anything about workers’ compensation, so he thought he was

basically on his own.  He explained when he fell in 2006, he was told to fill out the

workers’ comp form.  He began seeing Dr. Cranford in January of 2006 before the

incident at work.  He underwent an MRI prior to the incident in order to determine

the source of his problems.  His medical treatment was paid by his private health

coverage, except the medical co-pays and prescription co-pays.

He testified that he can no longer play basketball and only lifts weights to

strengthen his core muscles.  He lives alone and is able to keep his house clean.

He testified that his back tightens up while he is standing and mopping such that he

has to stop and rest.  He does not get a good night’s sleep.  His condition is getting

worse.  He testified that his condition improved between July-August 2008 while

going to physical therapy at Touchstone.  He was not unloading trucks at work.  He

testified that when he began to unload trucks again, his back problems returned.

He testified that he did not understand why his employer denied him a change of
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physician and further treatment.  He testified that he continued to work because he

had to but that his problem was getting worse.  He testified that his physical

therapist told him he was highly motivated.  He explained that he was not asking

Wal-Mart to pay him from when it happened in 2003.  He is asking for payment from

the October 25, 2006, accident and for approval of a doctor that can treat his back.

He explained that he is currently working forty hours a week at Wal-Mart and

making more per hour than before the accident.

On cross-examination, Parks admitted that he was treating with Dr. Calhoun,

a neurosurgeon, up until two weeks prior to the incident at Wal-Mart.  He never

mentioned the fact that he had an MRI and was seeing a neurosurgeon when he

saw Dr. Ibsen at Concentra.  He admitted that Dr. Calhoun had talked with him prior

to the incident about having back surgery.  He noted that his injury from the Wal-

Mart incident was a muscle strain in the middle back and not the pre-existing lower

back problems from the car accident.  He asked for a second opinion after he asked

for a hearing from the Commission.  He testified that in late 2006 and early 2007,

he told Wal-Mart that he was still hurting, having back problems,  and that his

problems were not getting better.  He explained that his problems in 2004 after the

car wreck were down his lower back and in a generalized spot on his left side, but

that the injuries in 2006 were tightening in his middle to lower back such that he

could barely twist.  He explained that he didn’t ask to go to the doctor because he

was told to just be careful and watch what he did.  He thought that once he was

released by the Concentra doctor, his claim was over.  He explained that he did not
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understand the process because he had never filed a workers’ compensation claim.

He explained that after time passed, he went to the workers’ compensation offices

and spoke with a legal advisor.  He explained that he went to his own doctor at his

own expense because his manager never told him to go back to Concentra.  He

chose to see Dr. Wilbourn but was sent back to Dr. Calhoun in July of 2008 by

referral from Dr. Cranford.  He underwent another MRI in 2008, but Dr. Calhoun told

him nothing had changed. 

Medical records reflect that Parks sought emergency medical treatment with

complaints of neck and back pain as a result of an automobile accident on June 14,

2003, at Baptist Medical Center.  An MRI of the lumbar spine revealed that there

was no evidence of acute fracture or subluxation involving the lumbosacral spine.

Medical records from Dr. Cranford reveal that Parks was evaluated and

conservatively treated with prescriptions and physical therapy for low back pain from

January 26, 2006, until February 3, 2006.  A scan of the lumbar spine of February

3, 2006, revealed “Exaggerated lumbosacral carrying angle with the L5 and S1

vertebral bodies in a near transverse orientation.  This is a normal-variant finding.

No other abnormality is seen.”  Physical therapy notes reflect that on February 17,

2006, the claimant had increased pain with prolonged standing at work and that the

pain radiates down his left leg.  On March 17, 2006, the claimant was evaluated by

Dr. Calhoun with complaints of low back pain radiating into the left buttock and the

left groin.  The history reflects that Parks had the symptoms for approximately two

years and related back to a motor vehicle accident in July of 2003.  At that time he



- 8 -Parks - F702667

saw a chiropractor.  It is noted that the pain is worse with weightbearing and lifting

and that he unloads trucks for Wal-Mart.  He was assessed with lumbarization of

S1.  He recommended physical therapy with a back brace, Ibuprofen, and placed

him on light duty.  He returned to Dr. Calhoun for follow-up treatment on June 14,

2006, with recurrent back pain.  It is noted that Parks did not recall any injury, had

numbness in his toes in the past, but complains mainly of pain with no prior back

injuries.  The records further note that Parks lifts heavy pallets at work and was told

by a physical therapist that his tailbone rotated and that it could reoccur.  He was

given Flexeril and  Vicodin.  He was told to return for an MRI if there was no

improvement or to go to the ER if numbness or weakness occurred.  He was seen

in the emergency room at Baptist Medical Center on June 27, 2006, with complaints

of lumbar pain from an injury about 3 years ago which had been acting up during

the past 3 weeks.  Parks stated he had not taken his medicines because they made

him nauseated and drowsy.  He stated that the pain radiated down his left lower

extremity, but denied numbness or tingling.  He was diagnosed with a lumbar strain

and was treated with a steroid injection, Percocet and Flexeril, with a note that he

could return to work on June 30, 2006.  On July 5, 2006, he returned to

OrthoArkansas and was evaluated by Dr. Bryant Turbeville.  He was diagnosed with

chronic low back pain and scheduled for an MRI of the lumbar spine.  Celebrex was

added to his current prescriptions.  On July 5, 2006, he underwent an MRI of the

lumbar spine.  The impression was “1. Bilateral pars defects at L5 with mild grad 1

spondylolisthesis at L5 on S1. This results in mild right foraminal stenosis.  2. 10mm
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synovial cyst arising from the right L4-5 facet join projected posteriorly of doubtful

significance.  This does not compromise a nerve root.” On July 10, 2006, Parks

returned for follow-up stating that his back pain was “terrible”.  He described low

back pain that “moves around” and back pain which radiates upwards between the

shoulder blades, with symptom exacerbation from increased activity of bending and

lifting.  He was referred to physical therapy to undergo a work hardening program

and to be fitted for an S1 involvement.  He was also placed on Lyrica.  

On July 24, 2006, he returned to Dr. Cranford with continuing complaints of

back pain.  He mentioned that his brother had seen Dr. Calhoun and requested

referral to a neurosurgeon.  It was noted that he lifts about 30 pounds at work and

cannot do his job without pain.  It is further noted that Parks said that he had a

motor vehicle accident three years prior which might be the cause.  On August 4,

2006, he was evaluated by Dr. Calhoun.  He notes that Parks had a two year history

of low back pain which has worsened in the last year and treated with epidural

steroid injections and conventional physical therapy without improvement.  He

recommended conservative management and referred him to the spine care center

at UAMS. On September 1, 2006, Dr. Calhoun notes that Parks was still having

significant left leg pain after four weeks in spine rehab program.  He observed that

if Parks was still significantly symptomatic in four weeks, he might require surgical

intervention.  On October 4, 2006, Dr. Calhoun reports that the claimant still has

significant lower back pain.  He notes that his options “include living with his

symptoms or undergoing rather extensive lumbar surgery in the form of a
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decompression and a fusion”.  He noted that Parks was not interested in surgery.

Calhoun advised that Parks should change to a less strenuous occupation with no

lifting or carrying more than 25 pounds, no repetitive bending or twisting at the waist,

and no stooping or crawling.  

On October 26, 2006, records at Concentra reflect that the claimant sought

treatment complaining of low back pain as a result of an injury on 10/25/06 while

unloading a pallet.   The history reflects that the claimant reported that he felt a

sharp pain in the lumbo-sacral region.  As he continued to work, the pain increased

with movement.  He described the pain as constant and moderate to severe and

localized at the L4 to L5 level.  He was assessed with a low back strain.  He was

given prescription medication and referred for physical therapy with work restrictions

of limited lifting or pushing and pulling.  He returned to Concentra on October 31,

2006, November 6, 2006, and November 20, 2006, and reported improvement in

pattern of symptoms and feeling better.  Dr. Ibsen released the claimant to return

to work with no restrictions on November 20, 2006.  

On December 13, 2006, Parks presented to Dr. Wilbourn for evaluation.

Records reflect that Parks reported a history of lower back pain and left leg pain

after a motor vehicle accident three years ago.  He reported increased pain in his

lower back radiating into his left leg.  He discussed the results of an MRI on July 5,

2006.  He stated that he had muscles spasms in his low back.  He stated that he

has worked for Wal-Mart unloading trucks for the past two years and has to lift up

to 75 pounds.  He was diagnosed with chronic low back pain, degenerative disc
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disease of the lumbar spine, bilateral Pars defects at L5, and bilateral lumbar facet

joint spondylosis.  Dr. Wilbourn recommended a series of steroid injections, and

prescribed hydrocodone, a Medrol Dosepak, and Xanax.  On December 20, 2006,

Parks returned for a follow-up treatment with complaints of increasing pain in his

lower back.  He was treated with a L5-S1 epidural steroid injection and left L4, L5,

and S1 facet joint injections with fluoroscopic guidance.   On January 1, 2007, Parks

returned to Dr. Wilbourn and reported that the injections did not decrease his pain.

He recommended a second L5-S1 epidural injection and a left sacroiliac joint

injection and continued his prescription for hydrocodone.  On January 8, 2007, he

returned for the L5-S1 epidural steroid injection.  He was given a note stating that

he was medically unable to return to work until January 23, 2007.  On January 23,

2007, Parks returned to Dr. Wilbourn and reported that the second injection had

decreased his pain by 50%, but has stiffness in his lower back especially in the

morning.   Wilbourn recommended physical therapy and continued his release from

work until February 9, 2007.  On February 14, 2007, he was seen by Dr. Wilbourn.

Parks reported that he had returned to work on February 10, 2007, which had

caused him to have increased pain in his lower back.  He also was participating in

physical therapy as prescribed.  He was ordered to continue the therapy and

released from work until March 14, 2007.  On March 14, 2007, Dr. Wilbourn noted

that Parks had completed his physical therapy program and the therapist reported

that his progress and prognosis was poor.  The therapist recommended a discharge

from therapy with a consult to a spine surgeon.  Wilbourn recommended another
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steroid injection and a referral to a spine surgeon.  He released him to work with

restrictions. 

On April 27, 2007, Dr. Ibsen responded to questions presented by the

respondent related to the claimant’s treatment.  Dr. Ibsen responded within a

reasonable degree of medical certainty that she did not observe any muscle spasms

observed despite the prescription for Flexeril and that the claimant had provided no

previous history of a back injury and no report of previous medical treatment or

medical care relating to his back.      

 FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on October 25, 2006,

when the claimant alleges he sustained a compensable injury to his

low back.

3. If found compensable, the claimant earned an average weekly wage

of $382.01 which would entitle the claimant to the maximum rate in

effect, i.e. $255.00 for temporary total disability and a permanent

partial disability rate of $191.00 per week.

4. Claimant has proven by a preponderance of the evidence that he was

involved in an incident while performing employment services on

October 25, 2006.
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5. Claimant has failed to prove by a preponderance of the evidence that

he sustained a compensable injury on or about October 25, 2006, in

that claimant has failed to prove by a preponderance of the evidence

that the alleged injury is established by medical evidence supported

by objective findings.

6. Claimant has failed to prove by a preponderance of the evidence that

the work-related incident was the cause of the need for his medical

treatment after his release from treatment by Dr. Ibsen on November

20, 2006. 

 DISCUSSION

The claimant contends he sustained a compensable injury to his low back on

October 25, 2006, while working for respondent employer and is entitled to

appropriate benefits including medical benefits and temporary total disability

benefits.  The claimant reserves all other issues.

Respondents No. 1 (respondents) contend that the claimant cannot establish

a compensable injury as defined in Ark. Code Ann. § 11-9-102(4)(A)(i) occurring on

October 25, 2006.  Respondents contend that the claimant is unable to prove a

compensable injury supported by objective medical findings.  In the alternative, if

found compensable, respondents contend that any need for treatment and any

benefits after November 20, 2006, when he was released by Dr. Ibsen, is unrelated

to the alleged October 25, 2006 injury, but is instead related to pre-existing low-back

conditions.
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I. COMPENSABILITY

Ark. Code Ann. § 11-9-102(4)(A) defines “compensable injury”: (a)n

accidental injury causing internal or external physical harm to the body or accident

injury to prosthetic appliances, including eyeglasses, contact lenses, or hearing

aids, arising out of and in the course of employment and which requires medical

services or results in disability or death.  An injury is “accidental” only if it is caused

by a specific incident and is identifiable by time and place of occurrence.  A

compensable injury must be established by medical evidence supported by

objective findings.  Ark. Code Ann. § 11-9-102(4)(D). Claimant’s burden of proof

shall be a preponderance of the evidence.  Ark. Code Ann. § 11-9-102(4)(E)(i).  If

claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the injury alleged, he fails to

establish the compensability of the claim, and compensation must be denied.

It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684
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S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).

In the instant case, there is no dispute over whether a specific incident

occurred on October 25, 2006, at work.  The claimant testified that he injured his

back while unloading a pallet.  He testified that he was assisted by three co-workers

who witnessed the incident.  He reported the incident immediately to his supervisor

and sought emergency medical treatment the next day.  No witnesses were called

by the respondents and no evidence was offered to challenge the testimony of the

claimant.  The Commission has recognized that an “unexplained failure to call a

witness with special knowledge of a transaction raises a presumption (or inference)

that the testimony would be unfavorable [to the party failing to produce the

witness.]”  West v. Tyson Foods, Inc. 1997 AWCC 214 (E408320 filed May 8,

1997); Combs v. Conway Human Development Center and Public Employee Claims

Div., Full Workers’ Compensation Commission Opinion filed May 3, 1995 (E315849)

citing Ark. Highway Commission v. Phillips, 252 Ark. 206, 209, 478 S.W.2d 27

(1972).   In the instant case, the respondents have offered no explanation why the

co-workers which assisted the claimant and/ or his supervisor was not called.

Moreover, the claimant reported the injury and was sent for medical treatment by

the employer on the next day.  Therefore, I find that the testimony of the claimant

was credible.  Based on my review of the credible evidence, I find that claimant has

proven by a preponderance of the evidence that he suffered a low back strain when
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he fell while unloading a pallet in the course of performing employment services for

Wal-Mart on October 25, 2006. 

II.  OBJECTIVE FINDINGS 

The employee must prove by a preponderance of the evidence that he

sustained a compensable injury.  In addition, a compensable injury must be

established by medical evidence supported by objective findings.  Ark. Code Ann.

§ 11-9-102(4)(D).   “Objective findings” are those findings which cannot come under

voluntary control of the patient.  Ark. Code Ann. § 11-9-102(16)(A)(i).

In Lockett v. Cooper Tire & Rubber Co., 2005 AWCC 123 (June 21, 2005),

the Commission found that the claimant had failed to meet his burden of proof

when his MRI reflected normal findings.  Similarly, in Overstreet v. Pontiac Coil, Inc.,

2004 AWCC 194 (November 2, 2004), while finding that an on-the-job incident

happened, the Commission held the claimant failed to meet her burden in that there

was no medical evidence offered supported by objective findings of injury in the

record.  In the case of Hassler v. Thomas & Betts Corporation, 2005 AWCC 215

(October 19, 2005), the claimant contended that she sustained an injury to her right

shoulder when she heard it “pop” while lifting parts.  In reviewing the evidence, the

Commission noted that the “mild tendinosis” and “small amount of fluid” shown on

the MRI were not objective findings sufficient to establish a compensable injury to

the claimant’s shoulder.  Further, the Commission noted that the doctor did not

report any findings of swelling, bruising, or any other objective medical findings.
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In the present case, I find that the claimant does not establish a

compensable injury by medical evidence supported by objective findings.  A review

of the medical records offered in this case reflect there is no objective medical

evidence that the claimant sustained a new injury to his back as a result of this

incident.   Although the doctor diagnosed the claimant with a  “Low back strain,” she

did not report any findings of muscle spasms or any other objective medical

findings.  Further, the medical evidence reveals that the claimant had  at least a two

year history of low back pain, including a recommendation for surgery by Dr.

Calhoun two weeks prior to the accident.  Moreover, the objective findings of the

MRI taken after the accident did not reveal any new findings when compared with

the MRI’s taken prior to the incident, but instead showed evidence of degenerative

conditions.  Dr. Michelle Ibsen notes in her report that she did not observe muscle

spasms although she prescribed Flexeril.   Her reports reflect that the claimant’s

condition improved with physical therapy and that he could return to work with no

restrictions on November 20, 2006.  

III. CAUSATION 

In the instant case, it has been established that an incident involving the

claimant occurred at work.  Based on the evidence, I have found that there is no

objective medical evidence which supports a compensable injury as a result of the

incident at work.  I would note that even if there was objective evidence to support

the claimant’s need for additional treatment, the evidence shows that at most the

claimant suffered a temporary aggravation of a pre-existing low back condition
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which resolved after conservative treatment provided by the employer.   In a

workers’ compensation case, a claimant must prove a causal connection between

the work-related accident and the disabling injury.  Stephenson v. Tyson Foods,

Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).   This is not a case where the claimant

must prove that the back injury had to be the major cause of the need for the

medical treatment in order for it to be covered by workers’ compensation.  That

analysis is not applicable since this is a case involving a specific injury and request

for medical treatment as opposed to a gradual onset injury or an award of

permanent disability benefits.   See, Farmland Ins. Co. v. DuBois, 54 Ark. App. 141,

145, 923 S.W.2d 883, 885 (1996).  The determination of whether a causal

connection exists is a question of fact for the Commission to determine.  Jeter v.

B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).

In the instant case, it is clear that claimant suffered from degenerative disc

disease and that his complaints of back pain preceded the alleged incident.  In

workers’ compensation law, an employer takes the employee as he finds him, and

employment circumstances that aggravate preexisting conditions are compensable.

Williams v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d 383 (2004); Heritage

Baptist Temple v. Robison, 82 Ark. App. 460, 120 S.W.3d 150 (2003).   However,

an aggravation is a new injury resulting from an independent incident.  Id.  An

aggravation, being a new injury with an independent cause, must meet the definition

of a compensable injury in order to establish compensability for the aggravation.

Id.  
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Claimant contends that he sustained a new injury to his back which continues

to cause him problems.  Claimant testified that he has continued to work after the

accident.   Dr. Ibsen acknowledged that the claimant failed to relate his prior history

of similar complaints.  In addition, respondents presented medical evidence

indicating that the claimant required medical treatment for back complaints prior to

this accident with symptoms very similar to those after his accident.  Medical

records reflect that claimant did have a significant history of prior back complaints,

including a recommendation that the claimant consider fusion surgery and/or

change to a less strenuous job without heavy lifting.  It is the exclusive function of

the Commission to determine the credibility of the witnesses and the weight to be

given their testimony.  Johnson v. Riceland Foods, 47 Ark. App. 71, 884 S.W.2d

626 (1994).  Furthermore, the Commission is not required to believe the testimony

of the claimant or other witnesses, but may accept and translate into findings of fact

only those portions of the testimony it deems worthy of belief.  Brotherton v. White

River Area Agency, ___ Ark. App. ___, ___S.W.3d ____ (Dec.14, 2005); Morelock

v. Kearney Company, 48 Ark. App. 227, 894 S.W.2d 603 (1995).  The Commission

may accept or reject medical opinions and determine their medical soundness and

probative force.  Id.  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684

S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).
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Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:

Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

The law is clear that medical opinions based upon “could”, “may”, “possibly”,

and “can” lack the definitiveness required by Ark. Code Ann. §11-9-
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102(16)(B)(Supp.1999) which requires that medical opinions be stated within a

reasonable degree of medical certainty.  Scott v. Middleton Drywall, 2005 AWCC

22 (Feb. 9, 1005) (“probably did” found insufficient to prove causation); Frances v.

Gaylord Container Corporation, 341 Ark. 527, 20 S.W.3d 280 (2000) (overruling

prior Court of Appeals decision and holding that “could” was insufficient to satisfy

standard); Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 760 (2001)

(“theoretical possibility” did not meet standard of proof); Freeman v. Con-Agra

Frozen Foods, 344 Ark. 296, 40 S.W.3d 760 (2001) (to pass muster, opinion must

be more than speculation and go beyond possibilities).

In the instant case, Dr. Ibsen and the doctors acknowledged that there were

no objective findings of a new injury.  Moreover, the MRI’s taken before and after

the accident reflect no new findings.   Based on my review of the entire record, I find

that claimant failed to prove that the work-related incident was the cause of the

need for his continued medical treatment after he was released by Dr. Ibsen to

return to work on November 20, 2006, without restrictions. 

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

___________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


