
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO.  F901600

GUILLERMINA PADILLA-BRISENO, Employee  CLAIMANT

GEORGE’S, INC., Employer  RESPONDENT

CROCKETT ADJUSTMENT, Carrier RESPONDENT

OPINION FILED DECEMBER 16, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by TOD BASSETT, Attorney, Fayetteville, Arkansas.

STATEMENT OF THE CASE

On November 19, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on September 23, 2009,

and a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties on October 14,

2008.

3.   The claimant was earning an average weekly wage of $356.49 which would

entitle her to compensation at the weekly rates of $238.00 for total disability and $179.00

for permanent partial disability benefits.

4.   Claimant suffered a compensable injury to her right shoulder on October 14,

2008.

At the pre-hearing conference the parties agreed to litigate the following issues:



2Padilla-Briseno (F901600)

1.   Claimant’s entitlement to additional medical treatment from Dr. Arnold.   

The claimant contends she is entitled to additional medical treatment for her

compensable injury.

The respondents contend the claimant is not entitled to additional medical

treatment.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe her demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on September 23, 2009, and contained in a pre-hearing order filed that same

date, are hereby accepted as fact.

2.   Claimant has failed to prove by a preponderance of the evidence that she is

entitled to additional medical treatment for her compensable injury.

FACTUAL BACKGROUND

The claimant is a 52-year-old woman who has worked for the respondent for two

separate periods of time with the most recent period beginning on February 25, 2008.  At

the time of her injury claimant’s job duties required her to pack boxes with five pounds of

frozen chicken.  On October 14, 2008, the claimant was walking down stairs when she fell,

injuring her right shoulder.  This injury occurred at approximately 10:00 p.m. and claimant

was sent by the respondent for medical treatment from Dr. Berestnev the next day,

October 15.  Dr. Berestnev diagnosed claimant’s condition as a right shoulder strain and

gave her an injection and medication.  He also gave claimant work restrictions.  When
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claimant’s shoulder condition did not improve, Dr. Berestnev ordered physical therapy

three times a week for two weeks.  In fact, Dr. Berestnev ordered three rounds of physical

therapy for claimant’s right shoulder.  In a report dated December 16, 2008, Dr. Berestnev

ordered an MRI scan of the claimant’s neck and shoulder.  In his report of January 9, 2009,

Dr. Berestnev noted that the MRI scan of the claimant’s right shoulder revealed some

thickening of the distal portion of the rotator cuff tendon which suggested chronic

tendinopathy, but no full thickness tear.  He also noted that claimant had some subdelatoid

bursal fluid which probably represented an inflammatory change.  Based upon claimant’s

complaints of dropping things, Dr. Berestnev ordered an NCV study.

In his report dated January 23, 2009, Dr. Berestnev noted that the NCV results were

within normal limits with no evidence of median or ulnar nerve neuropathy.  Dr. Berestnev

went on to order a third round of physical therapy.  When claimant’s condition did not

improve, Dr. Berestnev referred claimant to Dr. Heim, an orthopaedist, for a second

opinion.  Dr. Heim in his report of February 25, 2009 diagnosed claimant’s condition as

adhesive capulitis of the right glenohemeral joint.  Dr. Heim recommended that the

claimant undergo an arthroscopic procedure with manipulation followed by a period of

aggressive therapy.  Dr. Heim performed the arthroscopic procedure on March 9, 2009,

and ordered physical therapy afterwards.  When claimant’s complaints did not improve,

Dr. Heim referred claimant to Dr. Ennis for pain control.

Claimant filed for and received a change of physician to Dr. Arnold.  In addition,

claimant has also been evaluated by Dr. Cox, Dr. Arnold’s partner.  Dr. Cox on August 19,

2009 injected claimant’s shoulder, but his report of September 20, 2009 indicates that the

injection provided relief for only one day.

Claimant has filed this claim contending that she is entitled to additional medical

treatment from Dr. Arnold for her compensable injury.
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ADJUDICATION

Claimant has the burden of proving by a preponderance of the evidence that she

is entitled to additional medical treatment for her compensable injury.  Dalton v. Allen

Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  After reviewing the

evidence in this case impartially, without giving the benefit of the doubt to either party, I

find that claimant has failed to meet her burden of proof.

Claimant contends that she is entitled to additional medical treatment from Dr.

Arnold for her compensable right shoulder injury.  The documentary evidence indicates

that claimant was initially evaluated by Dr. Arnold on July 9, 2009 and his report  indicates

that he provided claimant an AC joint injection which provided near complete relief.  He

indicated that claimant should return for follow-up care in six weeks and that she should

undergo physical therapy.  Claimant’s next visit occurred on August 19, 2009, with Dr. Cox,

Dr. Arnold’s partner.  Dr. Cox noted in his report of that date that the claimant was

guarding during her examination.  In fact, Dr. Cox stated: “It is difficult for me to discern

between her effort on the examination and muscle weakness itself.”  Dr. Cox also stated:

“Through an interpreter, I visited with her at length about her shoulder.  I cannot find a

specific explanation.  Specifically, I cannot explain her weakness in her right arm or her

dropping things.  This EMG is normal.  The only option I have in that regard is to offer her

a second EMG to insure its validity, but I do not think this is necessary at this time.”  Dr.

Cox went on to give claimant an injection.  In his report of September 20, 2009, Dr. Cox

noted that the injection provided claimant relief for one day only.

Dr. Cox’s observation that claimant was guarding during her examination and the

fact that it was difficult to discern between her effort during the examination and muscle

weakness itself is corroborated by the remaining evidence in this case.  Significantly, Dr.

Berestnev’s medical reports indicate on numerous occasions that claimant’s complaints

are in excess of her physical findings.  Dr. Berestnev’s medical reports also indicate that
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claimant was actively resisting examination of her right shoulder and that she would

complain of pain with the slightest touch.

In addition to Dr. Berestnev’s observations, the physical therapist notes also

indicate that claimant’s complaints were inconsistent with the findings.  For instance, a

physical therapist note of February 13, 2009 indicates that while describing her job the

claimant was very animated and demonstrative with her right arm without any signs of

pain, but that while performing exercises she moved her arm very little complaining that

it hurt too much.  Furthermore, Dr. Heim in his report of April 29, 2009 noted that the

physical therapist had stated “that it is like pulling teeth to get her to move her arm.”  

Significantly, the respondent introduced into evidence surveillance video of the

claimant from June 2009.  A review of the video does not indicate that claimant appears

to be in any significant pain regarding her right shoulder.  In fact, the video indicates that

claimant is able to perform various activities with her arm and shoulder including the

opening and closing of car doors, opening doors to businesses, carrying bags of groceries,

and carrying a rug.  While claimant testified that she had difficulty raising her right arm

about shoulder level, the video from June 20, 2009 shows the claimant raising her right

arm to look at clothes while at a garage sale.  In addition, video from that same date also

shows the claimant lifting bags at a grocery store.

The surveillance video was sent to Dr. Heim for his review.  After his review, Dr.

Heim wrote a letter dated August 17, 2009, in which he stated:

The objective findings from my last office visit with
Ms. Briseno and the objective findings seen on these
surveillance tape are not consistent.  In the office,
this patient was in tremendous pain in both shoulders
and could not actively or passively elevate the arms
more than about 60-70 degrees.  During the surveillance
tapes I observed this patient carrying boxes with both
arms while a purse was draped over her shoulder and
showing no evidence of discomfort.  While walking she
swings her arms with no evidence of discomfort.  I have
seen her lift her arms to shoulder height with no dis-
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comfort and opening and closing car doors without any
difficulty.

Based on the objective findings from this patient’s
surveillance tapes and the subjective symptoms of
pain with the lack of ability to move the arms during
office visit indicates to me that this patient is more
likely than not exercising a malingering pattern.

In a subsequent letter dated September 16, 2009, Dr. Heim went on to indicate that

he would not recommend any further diagnostic testing or treatment of the claimant’s

shoulder.

I find that the opinion of Dr. Heim is credible and entitled to great weight.  Dr. Heim

was the physician who performed surgery on claimant’s shoulder and had the opportunity

to evaluate her after the surgery.  In addition, Dr. Heim is apparently the only physician

who has reviewed the surveillance tapes taken of the claimant. 

Based upon the evidence presented in this case, including, but not limited to, the

opinion of Dr. Heim which I find credible and entitled to great weight, I find that claimant

has failed to prove by a preponderance of the evidence that she is entitled to additional

medical treatment for her compensable right shoulder injury.  The medical records indicate

that claimant has been through several rounds of physical therapy, she has been treated

with medication, work restrictions, surgery, injections, and virtually none of that treatment

has been of any benefit according to the claimant.  In addition, the medical records

indicate that claimant’s complaints have been out of proportion to the findings by her

physicians and the physical therapists.  Finally, according to Dr. Heim, the surveillance

video confirms that claimant’s complaints are out of proportion to the findings during her

physical examination.  Accordingly, I find that claimant has simply failed to meet her

burden of proof.

ORDER

Claimant has failed to prove by a preponderance of the evidence that she is entitled
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to additional medical treatment for her compensable right shoulder injury.  Therefore, her

claim for additional compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $342.00.

IT IS SO ORDERED.

                                                                  
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


