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STATEMENT OF THE CASE

A hearing was held in the above styled claim on June 2, 2009,

in Fort Smith, Arkansas.  The deposition of Dr. Michael Standefer

was taken on May 27, 2009, and has been admitted as Joint Exhibit

No. 1.  

A pre-hearing order was entered in this case on February 4,

2009. The pre-hearing order set out the stipulations offered by the

parties and outlined the issues to be litigated and resolved at the

present time. Prior to the commencement of the hearing, the parties

agreed upon an amendment to the pre-hearing order, specifically

issue #1.  This issue was amended to reflect that the  claimant was

only litigating whether she had sustained a compensable injury to

her cervical spine in a specific employment-related incident on

August 17, 2008.  A copy of the pre-hearing order, with this
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amendment noted thereon, was made Commission’s Exhibit No. 1 to the

hearing.

The following stipulations were offered by the parties and are

hereby accepted:

1. On August 17, 2008, the relationship of employee-

employer-carrier-third party administrator existed

between the parties.

2. The appropriate weekly compensation benefits are $522.00

for total disability and $392.00 for permanent partial

disability.

3. The claim is controverted in its entirety.

By agreement of the parties, the issues to be litigated and

resolved at the present time were limited to the following:

1. Whether the claimant sustained a compensable injury to

the cervical spine on August 17, 2008. 

2. The claimant’s entitlement to medical services, temporary

total disability from August 21, 2008 through a date yet

to be determined, and attorney’s fees.

In regard to these issues, the claimant contends:

“a. The claimant contends that she sustained
injury to her cervical spine on August 17,
2008.

 b. The claimant contends that she is entitled
to temporary total disability benefits from
August 21, 2008 until a date yet to be
determined and reasonably necessary medical
treatment.

 c. The claimant contends that her attorney is
entitled to an appropriate attorney’s fee.“  
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In regard to these issues, respondents contend:

“It is the contention of the respondents that
the claimant cannot meet her burden of proof
that she sustained a compensable injury
arising out of and in the course and scope of
her employment. Specifically, respondents
assert that any need for treatment the
claimant has is due to a pre-existing
condition and not due to an injury or accident
at respondent employer.”

DISCUSSION

I. COMPENSABILITY

The first issue to be addressed is whether the claimant

sustained a “compensable injury” to her cervical spine on August

17, 2008.  The burden rests upon the claimant to satisfy all of the

statutory requirements necessary to establish the occurrence of a

“compensable injury”.  

The first of these requirements are contained in Ark. Code

Ann. §11-9-102(4)(D).  This subsection mandates that the claimant

prove by medical evidence the actual existence of the injury or

condition which is alleged to be compensable.  Further, the

claimant must show that the actual existence of this physical

injury or condition is supported by “objective findings”, as that

term is defined by Ark. Code Ann. §11-9-102(16)(A)(i).

The medical evidence presented clearly “establishes” the

actual existence of various physical injuries or damage to the

claimant’s cervical spine.  These include multi-level degenerative

disc disease, spondylosis, facet arthropathy, and disc protrusions

or herniations and a frank rupture of the disc at C5-6 with the

extrusion of free fragments of internal disc material. The actual
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existence of this physical injuries or conditions is also clearly

supported by purely objective findings.  However, the greater

weight of the medical evidence shows that the specific physical

injury or damage caused the claimant’s cervical symptoms (including

a left upper extremity radiculopathy) is the left-sided focal disc

herniation or frank rupture of the C5-6 intervertebral disc with

the extrusion of free fragments of disc material that had impacted

or compressed the left C6 nerve root.  The actual existence of this

specific physical injury or damage is supported by purely objective

findings, which include abnormalities noted on the August 25, 2008

MRI study and abnormalities visually observed by Dr. Standefer

during corrective surgery that was performed on January 21, 2009.

Thus, the claimant has satisfied the requirements of Ark. Code Ann.

§11-9-102(4)(D) in regard to the physical injury or damage to the

C5-6 intervertebral disc, which has been determined to have been

the cause of the claimant’s neck and radicular complaints.

The claimant must next prove that this medically established

and objectively supported physical injury or damage to the C5-6

intervertebral disc and adjacent neurological structures (primarily

the left C6 nerve root) satisfies the definitional requirements for

a “compensable injury” that are contained in Ark. Code Ann. §11-9-

102(4)(A)(i).  These definitional requirements are:

(1) The physical injury or damage must arise
out of and occur in the course of the
employment;

(2) The physical injury or damage must be
caused by a specific incident;
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(3) The physical injury or damage must be
identifiable by time and place of
occurrence;

(4) The physical injury or damage must cause
internal or external physical harm to the
claimant’s body;

(5) The physical injury or damage must
require medical services or result in
disability.

In order to satisfy the first three of these definitional

requirements, the claimant must prove by the greater weight of the

credible evidence the existence of a causal relationship between

the medically established and objectively documented physical

injury to the C5-6 intervertebral disc and the alleged specific

employment-related lifting incident on August 17, 2008.  However,

she need not prove the existence of this causal relationship to an

absolute certainty.  It is only necessary that she show that the

existence of this causal relationship is likely or probable.

Further, she need not prove that the alleged specific employment-

related incident was the sole or even “major cause” of the

medically established and objectively documented physical injury to

the C5-6 intervertebral disc.  She need only prove that this

specific employment-related incident was a likely or probable

contributing cause of this injury and resulting difficulties.

Finally, it is not absolutely necessary that she prove the

existence of this causal relationship by medical evidence, and

there is no requirement that this causal relationship be proven or

even supported by “objective” findings.
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The claimant testified that she had not experienced any

difficulties or limitations with her neck or cervical spine or any

radicular difficulties with her left or upper extremity, prior to

the described employment-related incident on August 17, 2008.  The

claimant testified that on August 17, 2008, she picked up and moved

a core from a printing press and felt a sudden and immediate pain

in her head, neck, and left shoulder, and a popping sensation in

this same area.  She testified that she immediately reported this

incident and onset of difficulties and was sent to the plant nurse.

The following day she was seen by the company physician, Dr. Allen

Lukasek.  She was returned to work by Dr. Lukasek, with no

restrictions, and attempted to continue her regular employment

duties through August 20, 2008.  However, she testified that during

this time her complaints and difficulties with her neck and left

upper extremity progressively worsened. When she attempted to begin

a new work week on August 25, 2008, her difficulties were such that

she was unable to perform her assigned employment duties and

returned to the plant nurse.  She was sent by the plant nurse back

to Dr. Lukasek. Dr. Lukasek again returned her to work without

restrictions.  Ultimately, she saw Dr. Terry Hoyt, her family

physician, who subsequently referred her to Dr. Standefer.

I find the claimant’s testimony concerning the initial onset

of her neck and left upper extremity difficulties to be credible

and an accurate depiction of the onset and subsequent progression

of her neck and left upper extremity difficulties.  The claimant is

clearly a long-time employee of the respondent with apparently an
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excellent work record.  She is obviously highly motivated, as

evidenced by her attempt to continue in her regular employment

position, when such activities were likely not beneficial to her

cervical condition.  

More importantly, all of her testimony is supported by the

other evidence presented.  Her description of her actions in

lifting and moving the core from the printing press coincide with

the activity shown on the respondents’ video tape (Respondents’

Exhibit No. 2).  As indicated in the deposition of Dr. Standefer,

her description of the sudden and immediate onset of  difficulties

while performing this lifting activity is also supported by the

respondents’ video tape (D.27 and Respondents’ Exhibit No. 2).  Her

description of the incident and onset of difficulties in her

testimony also coincides with all the various statements she gave

to the respondents and to all of her various medical providers. Her

testimony concerning her actions following this incident and the

progression of her difficulties is also corroborated by the other

evidence presented.  The medical records of Dr. Lukasek show that

by August 18, 2008, the claimant was exhibiting muscle spasms in

the cervical area, as well as subjective complaints of pain in the

cervical and left shoulder area (curiously, even with these

findings, Dr. Lukasek returned the claimant to regular employment

without any  restrictions).  The MRI study that was performed at

the request of Dr. Lukasek, on August 25, 2008, revealed the

presence of the herniated disc at C5-6 with neurological stenosis

or impingement.  Dr. Lukasek’s subsequent reports of August 25,
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2008, and August 27, 2008, reveal the continued presence of

cervical spasms and even contained a diagnosis of a herniated

cervical disc or discs (yet he continued to clear the claimant to

return to full duties without restriction).  In his report of

September 15, 2008, Dr. Hoyt noted that the claimant had a “knot”

on the back of her neck and had “notable” paraspinal and left

parascapular muscle spasms.

As indicated by Dr. Standefer in his deposition, protrusions

or herniations of vertebral discs are distinct from degenerative

changes (such as disc bulging) and are the result of some specific

incident of stress or trauma, although it may be relatively minor

that it might go unnoticed (D. 23).  Absent any medical opinion and

only applying common knowledge and reason, it is apparent that the

lifting incident of August 17, 2008 (as described by the claimant

and as shown on the video tape) would have placed sufficient stress

on the claimant’s cervical spine to have caused or contributed to

the subsequently observed frank rupture of the C5-6 disc. The

possibility of this relationship is also emphatically confirmed by

Dr. Standefer in his deposition.  On the other hand, it is

apparent that there is a multitude of activities, including the

claimant’s day-to-day activities of life, that would have also

placed sufficient stress on this portion of the claimant’s anatomy

to have caused this herniation.

    However, common logic and the medical evidence would dictate

that the most probable or likely of these various “possible” causes

of the disc herniation would be that stressful activity or event
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that was most closely related in time to the initial onset of

symptoms and difficulties indicative of the occurrence of the

rupture of the disc.  In the present case, the claimant’s credible

testimony shows that she first experienced the  symptoms in her

neck and left upper extremity contemporaneously with the lifting

and moving of the die on August 17, 2008. The deposition of Dr.

Standefer shows that the symptoms described by the claimant would

be compatible with or indicative of the occurrence of injury to the

C5-6 intervertebral disc.    

After consideration of all the evidence presented, it is my

opinion that the claimant has proven by the greater weight of the

credible evidence that her employment-related activities, on August

17, 2008,in the form of lifting and moving a die from a printing

press, was the most probable or likely cause of her herniated C5-6

intervertebral disc and her resulting neck and radicular left upper

extremity symptom. Therefore, I find that the claimant has

satisfied the first three definitional requirements of Ark. Code

Ann. §11-9-102(4)(A)(i), i.e. proving a physical injury to her neck

or cervical spine that arose out of and occurred in the course of

her employment with the respondent, that was caused by a specific

incident, and that is identifiable by time and place of occurrence.

The medical evidence overwhelmingly shows that the claimant’s

employment-related injury caused internal physical harm to her

body.  This harm was in the form of a complete tear of the annulus

of the C5-6 intervertebral disc with an extrusion of internal disc

material through this tear that impinged or compressed the left C6
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nerve root. The very magnitude of the claimant’s injury and

resulting symptoms would be sufficient to reasonably require

medical services for this extensive damage and to produce

disability, both temporary and permanent. Therefore, I find that

the claimant has satisfied the remaining two definitional

requirements for a “compensable injury” that are contained in Ark.

Code Ann. §11-9-102(4)(A)(i). 

 In summary, the claimant has proven that on August 17, 2008,

she sustained a “compensable injury” to her cervical spine that was

in the form of a herniation of the C5-6 intervertebral disc.  She

would be entitled to appropriate benefits under the Act for this

compensable injury. 

II. BENEFITS

Clearly, the claimant would be entitled to reasonably

necessary medical services for her compensable cervical injury.

After consideration of all the evidence presented, I find that the

medical services provided to the claimant for her neck or cervical

difficulties by and at the direction of Dr. Allen Lukasek, Dr.

Terry Hoyt, and Dr. Michael Standefer constitute “reasonably

necessary medical services”, under Ark. Code Ann. §11-9-508.

Specifically, the evidence presented shows that such medical

services were necessitated by or connected with the claimant’s

compensable injury. At the time they were rendered, these medical

services had a reasonable expectation of accomplishing their

intended purpose or goals of determining the nature and extent of

the injury, stabilizing the actual physical damage causing the
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compensable injury, and reducing the symptoms and limitations

produced by the injury.  In fact, the evidence shows that these

services were actually successful in accomplishing these intended

purposes or goals. 

 Pursuant to Ark. Code Ann. §11-9-508, the respondents are

liable for the expense of these services, subject to the medical

fee schedule established by this Commission. However, the

respondents are also  entitled to the set-off provided by Ark. Code

Ann. §11-9-411 for any of these medical services paid under a group

policy of insurance, but must escrow sums equal to the amount of

this set-off until releases are obtained from the group provider or

other disposition of these funds is ordered by this Commission.

In regard to the claimant’s request for temporary total

disability benefits, the burden rests upon the claimant to prove

her entitlement to these benefits.  As the compensable injury

involved in this claim is to a portion of the claimant’s body that

is not “scheduled” under the Ark. Code Ann. §11-9-521, the claimant

must prove that during this time she continued within her healing

period from the effects of her compensable cervical injury and was

also rendered totally disabled by this compensable injury. 

Ark. Code Ann. §11-9-102(12) defines the “healing period” as

“that period for healing of an injury of an accident”.  Thus, the

duration of the healing period is a medical question, which must be

resolved on the basis of the greater weight of the medical evidence

presented.  In the present case, the medical record reveals that

the claimant has remained under active medical treatment, which was
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directed toward the repair or stabilization of the actual physical

damage caused by the compensable injury, from August 18, 2008

through the date of hearing. There is no indication in the medical

record that the claimant has achieved the maximum benefit of time

and medical treatment in the resolution or stabilization of this

physical damage.  

Therefore, I find that the claimant has proven that she has

continued within her healing period from the effects of her

compensable cervical injury during the period of August 17, 2008

through a date yet to be determined.  This would satisfy the first

requirement for her entitlement to the temporary total disability

benefits she now seeks.

In regard to actual disability, I recognize that the claimant

was released by Dr. Lukasek to return to work without restrictions

on August 18, 2008 and again on August 27, 2008.  However, such a

release would not appear to be reasonable in light of the objective

findings supporting the nature and extent of the claimant’s

difficulties.  In fact, the claimant’s attempt to return to work,

based upon Dr. Lukasek’s release, may very well have contributed to

the increase in her difficulties and the magnitude of her injury.

I have given no weight to Dr.  Lukasek’s apparent opinion that the

claimant could have returned to work without restriction.  The

medical evidence further shows that the claimant was restricted

from performing any type of gainful employment by Dr. Hoyt and

subsequently by Dr. Standefer. There is no evidence that this

restriction has as yet been removed by either of these physicians.
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The magnitude of the claimant’s compensable injury and the extent

of the medical services it is required would in and of itself lead

any reasonable mind to conclude that the claimant could not

maintain regular gainful employment during the course of her active

treatment for her compensable injury.  Thus, the claimant has

satisfied the second requirement for the temporary total disability

benefits she is now seeking.

In summary, I find that the claimant has proven by the greater

weight of the credible evidence that her compensable cervical

injury has caused her to be rendered  temporarily totally disabled

from the time of its occurrence through at least the date of

hearing. However, I recognize that the claimant, perhaps unwisely,

followed Dr. Lukasek’s instructions and continued to work at her

regular employment position through August 20, 2008.  Thus, she

would not be entitled to temporary total disability benefits during

this period.  The record further reflects that during this time the

claimant also drew disability benefits under a policy of group

insurance.  Under the provisions of Ark. Code Ann. §11-9-411, the

respondents are entitled to a set-off for such benefits. However,

this subsection also requires the respondents to escrow an amount

equal to this set-off, until a release is obtained from the group

carrier or some other disposition of these amounts have been made

by this Commission.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation

Commission has jurisdiction of this claim.
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2. On August 17, 2008, the relationship of

employee-employer-carrier-third party

administrator existed between the parties.

3. On August 17, 2008, the claimant earned

wages sufficient to entitle her to weekly

compensation benefits of $522.00 for total

disability and $392.00 for permanent partial

disability.  

4.  On August 17, 2008, the claimant sustained

a compensable injury to her cervical spine,

which was in the form of a herniation of the

C5-6 intervertebral disc. Specifically, the

claimant has established by medical evidence,

which is supported by objective findings, the

actual existence of this physical injury.

Further, she has proven by the greater weight

of the credible evidence that this injury

arose out of and occurred in the course of her

employment, was caused by a specific incident,

is identifiable by time and place of

occurrence, caused internal physical harm to

her body, required medical services, and

resulted in disability.

5. The medical services provided to the

claimant for her cervical and left upper

extremity radicular difficulties by and at the
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direction of Dr. Lukasek, Dr. Hoyt, and Dr.

Standefer constitute “reasonably necessary

medical services” for the claimant’s

compensable injury. Pursuant to Ark. Code Ann.

§11-9-508, the respondents are liable for the

expense of these services, subject to the

medical fee schedule established by this

Commission.

6. The claimant has proven by the greater

weight of the credible evidence that she is

entitled to temporary total disability

benefits for her compensable cervical injury,

for the period beginning August 21, 2008 and

continuing through a date yet to be

determined.  Specifically, she has proven by

the greater weight of the credible evidence

that she has continued within her healing

period from the effects of her compensable

injury and has been rendered totally disabled

from performing regular gainful employment by

this compensable injury, during the foregoing

period.

7.  The evidence shows that some portion of

the medical services herein awarded and some

portion of the temporary total disability

benefits herein award may have also been paid
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under a group policy of insurance. Pursuant to

the provisions of Ark. Code Ann. §11-9-411,

the respondents are entitled to a set-off

against any medical benefits or temporary

total disability benefits herein awarded,

which have previously been compensated under a

policy of group insurance. However, under the

provisions of this subsection, the respondents

are also required to escrow an amount equal to

this set-off, until a release is obtained from

the group carrier or some other disposition of

this amount has been directed by this

Commission.

8. The respondents have denied that the

claimant has sustained a compensable injury to

her neck or cervical spine and have

controverted this claim in its entirety.

9. The appropriate fee for the claimant’s

attorney is the maximum statutory attorney’s

fee on all indemnity benefits herein or

hereinafter awarded to the claimant. 

ORDER

The respondents shall be liable for the medical services

provided to the claimant by and at the direction of Dr. Lukasek,

Dr. Hoyt, and Dr. Standefer for the claimant’s compensable cervical
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injury.  Such liability is subject to the medical fee schedule

established by this Commission.

The respondents shall be liable to the claimant for temporary

total disability benefits during the period beginning August 21,

2008 and continuing through a date yet to be determined.

The respondents shall be entitled to a set-off, pursuant to

the provisions of Ark. Code Ann. §11-9-411, for any medical

services and temporary total disability benefits herein awarded

which have previously been compensated under a policy of group

insurance. However, the respondents shall also escrow an amount

equal to this set-off, until such time as releases are obtained

from the group carrier or carriers or disposition is otherwise

directed by this Commission.  If after five (5) years, no releases

have been obtained from the group carrier or no disposition

otherwise ordered by this Commission, the respondents shall pay

such escrowed funds to the Death & Permanent Total Disability Trust

Fund.

The respondents shall pay to the claimant’s attorney the

maximum statutory attorney’s fee on the controverted temporary

total disability benefits herein awarded.  One-half of this fee is

the obligation of the respondents in addition to such benefits. The

remaining one-half of this fee is to be withheld by the respondents

from such benefits.  However, the calculation of this fee shall in

no way be reduced by any set-off taken under the provisions of Ark.

Code Ann. §11-9-411.
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All benefits herein awarded, which have heretofore accrued,

are payable in a lump sum without discount.

This award shall bear the maximum legal rate of interest until

paid.

IT IS SO ORDERED.   

                                                                 
                            MICHAEL L. ELLIG
                     ADMINISTRATIVE LAW JUDGE
                                         


