
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F710632

ROGELIO ROMERO CLAIMANT

TYSON POULTRY, INC., SELF INSURED                           RESPONDENT
                                                                   

OPINION FILED JULY 16, 2009

Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondent represented by DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on April 20, 2009,  in Springdale,

Arkansas.  A pre-hearing order had been previously entered in this case, on

December 18, 2008.  Prior to the commencement of the hearing, the parties

announced that they had agreed on the appropriate weekly compensation rates and

those amounts were inserted into the pre-hearing order.  A clerical error was also

corrected to show that the claimant  had raised the issue of his entitlement to

temporary total disability benefits from June 20, 2007, rather than June 20, 2006.

A copy of the pre-hearing order with these amendments noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby

accepted:

 1. On June 19, 2007,  the relationship of employee-self insured

employer-third party administrator existed between the parties.

2. The appropriate weekly compensation benefits are $471.00 for total

disability and $353.00 for permanent partial disability.
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3. The respondent controverts the claim in its entirety even though they

paid the expense of the evaluation with Dr. Ledbetter.

4. The respondent is entitled to a credit for any benefits received under a

group policy through the respondent.

By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. Whether the claimant sustained a compensable injury to his back, both

the lumbar and thoracic areas.

2. The claimant’s entitlement to the payment of medical expenses,

temporary total disability from June 20, 2007 through a date yet to be

determined, and attorney’s fees.

3. The effect of the notice provisions in regard to any benefits accruing

prior to June 27, 2007.

In regard to these issues, the claimant contends:

“Claimant was injured on June 19, 2007. The injury to his
back occurred when he was lifting a stand that weighed
over 100 lbs.”
  

In regard to these issues, respondent contends:

“Respondent denies that claimant sustained a
compensable back injury on June 19, 2007.  Claimant
apparently treated with his family doctor on April 9, 2007
for chest wall pain and upper thoracic pain.  Claimant saw
his family doctor on June 12, 3007 complaining of low
back pain.  He again saw his family doctor on June 26,
2007 complaining of upper lumbar pain for several weeks.
He underwent a CT to rule out a kidney stone on July 2,
2007. He again had a CT on July 10, 2007 that showed
infiltrates in the left lower lobe.  

On July 11, 2007, claimant was hospitalized and the
diagnosis was 1) left lower pneumonia and 2) lower left
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thoracic to upper lumbar back pain, likely secondary too
above.

On July 17, 2007, Dr. Ledbetter, Ozark Orthopedic,
advised that his problems were not related to any injury at
Tyson and released him to return to work at regular duty
that day.

An MRI performed at the Highlands Oncology Group
reflected degenerative disc disease through the lumbar
spine with L4-5 protrusion and an atypical appearance of
the patient’s bone marrow signal with more focal
abnormality involving T11.  Claimant is apparently being
treated at UAMS, Myeloma Institute for Research and
Therapy.”

 DISCUSSION

The primary issue in this case is whether the claimant sustained a

compensable injury or injuries to his back, including both the thoracic and lumbar

areas.  The burden rests upon the claimant to prove this alleged compensable injury.

As with all compensable injuries, the claimant must first show that such injury

satisfied the statutory requirements of Ark. Code Ann. §11-9-102(4)(D). This

subsection requires that the claimant prove by medical evidence the actual existence

of the physical injury or condition, which is alleged to be compensable.  Further, the

claimant must show that the actual existence of this physical injury or condition is

supported by “objective findings” as that term is defined by Ark. Code Ann. §11-9-

102(16)(A)(i).  

The medical evidence presented is sufficient to establish the existence of a

number of types of physical injury or conditions involving the claimant’s thoracic and

lumbar spines.  The initial reports and records of Dr. Daniel Sherwood and Dr.

Shannon Card diagnose a lumbosacral musculoskeletal strain.  Such a diagnosis is

supported by the doctor’s observation of the presence of muscle spasms in the
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lumbar paraspinus area.  The medical evidence further shows that the claimant is

suffering from degenerative disc disease, which involves essentially all of the

vertebral discs of his lumbar spine.  These defects include a minimal broad-based

disc protrusion at L2-3, a mild to moderate slightly right paracentral disc protrusion

at L3-4, a mild right paracentral disc protrusion at L4-5, and a mild broad-based disc

protrusion at L5-S1.  The actual existence of these discal abnormalities is supported

by objective findings that were noted on the MRI scan of August 7, 2007.  The

claimant has also been diagnosed as experiencing compression fractures and

collapse of numerous thoracic and lumbar vertebra.  These include the T9, T11, T12,

L1, L3, L4, and L5 vertebrae. The claimant is noted to have an approximately 18

percent collapse of the T11 vertebra, a 20 percent collapse of the T12 vertebra, and

a 30 percent collapse of the L1 vertebra.  The actual existence of this vertebral

damage is supported by the results of purely objective testing, in the form of the

August 7, 2007 and September 13, 2007 MRI studies.  Finally, the claimant has been

diagnosed as suffering from widespread multiple myeloma or cancer of the bone.

Particularly, in the area of his thoracic and lumbar spines. The actual existence of

this physical condition is supported by the results of extensive testing, including the

two MRI studies.  

Therefore, the claimant has proven by medical evidence, which is supported

by objective findings, the actual existence of the foregoing physical injuries and

conditions.  As a result, the requirements of Ark. Code Ann. §11-9-102(4)(D) has

been satisfied in regard to all of  these foregoing physical injuries or conditions.

As the claimant contends that the alleged compensable injuries to his thoracic

and lumbar spine were caused by a specific incident, on or about June 19, 2007,  he
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must next prove that one or more of the medically established and objectively

documented physical injuries or conditions involving his thoracic and lumbar spine,

satisfy the definitional requirements of a “compensable injury” that are contained in

Ark. Code Ann. §11-9-102(4)(A)(i).  These definitional requirements are:

(1) The physical injury must arise out of and occur in
the course of the employment;

(2) The physical injury must be caused by a specific
incident;

(3) The physical injury must be identifiable by time and
place of occurrence;

(4) The physical injury must cause internal or external
harm to the claimant’s body;

(5) The physical injury must require medical services or
result in disability.

In order to satisfy the first three requirements of Ark. Code Ann. §11-9-

102(4)(A)(i), the claimant must prove the existence of a causal relationship between

one or more of the medically established and objectively supported  physical injuries

or conditions involving his thoracic and lumbar spine, and a specific employment-

related incident.  However, he need not prove the existence of this causal

relationship to an absolute certainly.  Further, he need not prove that the

employment-related incident was the sole or even “major cause” of the ultimate

physical harm that he has sustained.  He need only prove that the employment-

related incident played a causal role in  the ultimate injury or damage. Employment-

related aggravations of pre-existing conditions clearly constitute “compensable

injuries”, as that term is defined by Ark. Code Ann. §11-9-102(4)(A)(i).
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At the hearing, the claimant testified that, prior to June 19, 2007, he had no

problems or difficulties with his back, except for a cyst, that required surgery when

he was 9 or 10 years old.  He stated that, on June 19, 2007, while catching and

loading chickens from a chicken house, he lifted part of the chicken catching

machine to “close it” and his back started hurting “really bad”. He testified that, at the

time of this incident, two co-employees (named Antonio and Gonzalo) were present.

He testified that he immediately stopped working for approximately 20 minutes, but

did not report his injury or difficulties to his supervisor, his co-workers, or anyone

else. He then went back to work and performed his regular employment activities for

approximately 5 more hours, even though he was in pain.  

The claimant testified that he returned to work the next day and performed his

regular duties for the entire shift. He stated that, on Tuesday, he advised his

supervisor, Carlos Romo, that he needed to take the next day off (a Friday) because

his back was bothering him.  In his deposition, the claimant testified that he also told

Mr. Romo that he had hurt has back at work.  However, at the hearing, the claimant

stated that he did not remember whether or not  he told Mr. Romo that he had hurt

his back on the job. He did concede that he did not tell Mr.  Romo that he needed to

see a doctor or asked to be sent to a doctor.

It was the claimant’s testimony that, after taking Friday off, his back was still

hurting him.  The next day, a Saturday, he went to his family doctor on his own. He

initially testified that he thought he told his doctor that he had hurt his back at work,

but subsequently testified that he did not think that he did.  However, he conceded

that, when he saw this doctor he used his group insurance.
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The claimant testified that, a few days after he initially saw a doctor, he went

into the respondent and  reported an on the job injury to his back to Cindy Boyd.  He

stated that he specifically reported hurting his back while lifting the platform on the

chicken catching machine and filled out the appropriate paperwork for a job related

injury. Several days later he was sent by the respondent to Dr. Charles Ledbetter,

an orthopaedic surgeon in Harrison, Arkansas.  The claimant stated that when he

was seen by Dr. Ledbetter, Dr. Ledbetter ran no tests on him.

Finally, the claimant testified that he was subsequently referred by his family

physician, Dr. Shannon Card, to a number of specialists.  He ultimately came under

the treatment of physicians at the University of Arkansas School for Medical

Sciences in Little Rock. It was at this facility, that he has received treatment for his

multiple myeloma, including the stabilization of his numerous vertebral fractures.  

The initial medical report of Dr. Sherwood recorded a somewhat different

history of the onset of the claimant’s low back difficulties. This report of June 23,

2007 states:

“...complaining of subacaute back pain for last week or so.
He has injured his back before. It is not radiating, but it is
bothering him quite a bit at night.”

On his physical examination, Dr. Sherwood noted no evidence of any radicular

complaints.  Although he observed and recorded marked muscle spasms of the

lumboparaspinus musculature, he stated that the claimant exhibited only minimal

tenderness to palpitation over the spinus processes.  No mention, whatsoever, is

contained in this report of any employment-related injury, particularly the one

described by the claimant in his testimony.
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The claimant was next seen by Dr. Shannon Card, his regular family

physician, on July 2, 2007.  At that time, Dr. Card noted the claimant to be

complaining of significant pain in his back, especially in the area of his left flank.

She further noted that the claimant was concerned that these complaints

represented some type of kidney disease. On her physical examination, Dr. Card

apparently did not observe any muscle spasms, but only tenderness to palpitation

in the left lateral upper lumbar and lower thoracic musculature.  Otherwise, she

noted that the claimant’s physical examination was within normal limits.  Again, there

is absolutely no mention of any employment-related injury or precipitating event for

these complaints (on June 19, 2007 or any other date).

The claimant was next seen by Dr. Card, on July 5, 2007. At that time, she

noted that the claimant was complaining of persistent and worsening low back pain.

She also recorded that the claimant continued to be concerned about whether these

complaints were renal in nature.  She further noted other complaints of a respiratory

nature. Again, there is no mention of any employment-related cause of any of these

complaints.

On July 11, 2007, the claimant was transported by ambulance to the

emergency room of St. Johns Hospital in Berryville, Arkansas.  At that time, he

voiced various complaints, including a significant increase in pain in the left lower

thoracic and lumbar areas of his spine. He was hospitalized by Dr. Card for these

complaints, as well as respiratory complaints that were ultimately diagnosed as

being in the form of left basilar pneumonia. He was discharged on July 13, 2007, by

Dr. Card and was subsequently referred to a pulmonologist. There is no mention in

any of the records generated by this hospitalization of any precipitating incident or
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event connected with the significant increase in the claimant’s lower thoracic and

lumbar pain. In fact, it appears that these increased difficulties were attributed to the

claimant’s basilar pneumonia.

On July 17, 2007, the claimant was seen by Dr. Charles Ledbetter, at the

direction of the respondent.  It was in Dr. Ledbetter’s report of this visit, that the first

medical history was recorded of the claimant’s difficulties with his back being caused

or precipitated by an employment-related incident on June 19, 2007. After examining

the claimant and reviewing the x-rays and CT scan that had previously been

performed, during the claimant’s July 11, 2007 hospitalization, Dr. Ledbetter

concluded that the claimant’s difficulties were not the result of any work related injury

at Tyson.

The claimant was then seen by Dr. Kyle Hardy, a pulmonologist, on July 19,

2007. Dr. Hardy records a somewhat different history of the onset of the claimant’s

back difficulties.  He stated:

“Patient reports his pain began over one month ago.
Initially, it was sharp and on the left. It later became
bilateral. The pain was gradual in onset and he felt initially
that he had injured his back at work.  He thought that this
was a pulled muscle. The pain because more of a dull
ache. At the time the pain began he had a cough
productive of a small amount of clear sputum.  He
complained of feeling weak, had myalgias, arthralgias, and
even began taking Theraflu.  He described subjective
fevers but no chills or night sweats.” (emphasis mine)

Dr. Hardy further recorded that the claimant related that his pain was persistent and

no better. He noted that the claimant related an onset of sharp pain 2 days prior, but

that the pain was mostly dull and consistent,  and did not increase with breathing.

On his physical examination, Dr. Hardy observed only minimal back pain with fist
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percussion or palpitation of the thoracic and lumbar spine. No muscle spasms were

apparently observed.

When the claimant was seen by Dr. Hardy’s physician’s assistant, on August

2, 2007, she recorded that the claimant felt his back pain to be the same, if not

worse. At that time,  he was complaining of constant sharp pain in his back. As the

result of these persistent complaints, a thoracic and lumbar MRI was ordered.

The first MRI of the claimant’s thoracic and lumbar spine was performed on

August 7, 2007. This MRI was interpreted as showing abnormalities involving the

bone marrow of the thoracic vertebra, a 15 percent vertebral body height loss of the

T11 vertebra, and abnormalities involving the superior end plate of the T11 vertebra.

The MRI also revealed a minimal broad-based disc protrusion of the L2-3 disc, a

mild to moderate slightly right paracentral sided disc protrusion of the L3-4 disc, a

mild right paracentral disc protrusion and disc space narrowing of the L4-5 disc, and

a mild broad-based disc protrusion and disc space narrowing of the L5-S1 disc.  It

was the radiologist’s impression that these multiple “protrusions” were representative

of degenerative disc disease, rather than an acute injury.  Curiously, there was no

note of any  compression fractures or loss of vertebral height was noted involving

any of the lumbar vertebra.  

On 8/22/2007, the claimant was seen at the Highlands Oncology group for a

diagnosis of any possible  myeloma.  Various tests performed at this facility

confirmed the presence of multiple myeloma. The claimant was referred for

treatment of this condition to the University of Arkansas School for Medical Sciences

(UAMS).    
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The medical records show that the claimant has received extensive testing

and treatment through UAMS.  As part of this testing, he received MRIs on his brain,

cervical spine, thoracic spine, lumbar spine, pelvis, sternum, and both shoulders. His

thoracic MRI was interpreted as showing fractures involving the T9, T11, and T12

vertebra with a collapse of approximately 20 percent of the T12 vertebra.  The

lumbar MRI was interpreted as showing fractures involving the L1, L3, L4, and L5

vertebra with the L1 experiencing an approximate 30 percent collapse of the

vertebra.  A vertebroplasty was subsequently performed on the claimant at UAMS

to stabilize the various fractures and collapse of the thoracic and lumbar vertebra.

Gonzalo Tena, testified that he had worked with the claimant on the chicken

catching machine for approximately 3 months prior to the end of the claimant’s

employment with the respondent. He testified that he was the driver or operator of

the chicken catching machine.  Mr. Tena stated that he recalled the claimant coming

to him, at work, and telling him that he had hurt his back picking up one of the

platforms on the chicken catching machine.  However, he was not certain of the date

of this conversation.   He recalled this conversation occurring approximately 3 to 4

weeks prior to the claimant’s last day of employment.  It was also his belief that this

conversation took place the day after the incident supposedly occurred.  Finally, he

testified that, after this conversation, the claimant appeared to have difficulty doing

his job.  

Carlos Romo, the claimant’s immediate supervisor, testified that on June 21,

2007, the claimant told him that he was having problems with his back.  Mr. Romo

stated that he specifically asked the claimant if he had hurt his back at work and the

claimant responded that he did not know.  He testified that the claimant advised him
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that he had merely awakened with the pain in his back. Mr. Romo further stated that,

later that same day, he observed that the claimant was having difficulties with his

back.  He again specifically asked the claimant if he had hurt his back at work, and

the claimant again responded that he did not know.  Apparently, toward the end of

that shift, the claimant asked Mr. Romo for permission to take a vacation day and Mr.

Romo granted the claimant’s request.  Mr. Romo testified that, several days later, the

claimant returned to work and told him that he may have hurt his back lifting the

platform or “stand” on the chicken catcher.  At that time, Mr. Romo told the claimant

to report to the plant nurse.

Mildred Wilson, the respondent’s plant nurse, testified that she made the entry

in the nurse’s log for June 26, 2007 (Respondent’s Exhibit No. 1, page 34).  She

testified that this notation was an accurate depiction of the conversation that she had

with the claimant on the stated date.  This nursing log entry states:

“Team member brought in a personal doctor note from personal
doctor. Off work from 6/26/07-7/1/07.  States has been off all
week. Asks questions about his insurance.  Explained that he
needed to talk to the benefits about his status.  States I want
Tyson’s to pay my bill.  Will insurance pay for it? Explained that
it would depend on his insurance status and deductible.  Team
member then states will (sic) maybe I hurt my back on the job.
I explained that we had no report of a work related injury. He
states well I hurt it awhile back.  I ask him when and he states oh,
I will just make a date.  Maybe last Wednesday. Gave team
member report of injury and N report to fill out and explained that
we would investigate report.  Bills up to this point are
unauthorized.”

There is absolutely no medical evidence presented that would establish even

the possibility that the  claimant’s lifting activities for the respondent, on or about

June 19, 2007, caused, aggravated, accelerated, or precipitated his wide spread

multiple myeloma, particularly that involved his thoracic and lumbar spines.
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Although medical evidence of causation is not necessary in every case, such

evidence can be required in specific types of cases. This is one of those cases.  The

causes of multiple myeloma are not a matter of common knowledge.  The same is

true for the general effect of heavy lifting on the progression of such a condition. 

Thus, the existence of any causal relationship cannot be reasonably inferred by the

use of common knowledge and logic between the described lifting incident on or

about June 19, 2007, and the development and progression of the claimant’s

myeloma.  Therefore, the claimant has failed to prove that it was likely or probable

that his employment activities for this respondent, in the form of heavy lifting on or

about June 19, 2007, played any causal role in the development or progression of

his wide spread multiple myeloma.  

The medical evidence presented does establish that it is possible that heavy

lifting activities, such as that described by the claimant as occurring on June 19,

2007, could be a possible causal factor in some or all of the objectively

demonstrated fractures of multiple vertebra in the claimant’s thoracic and lumbar

spine.  In his clinical note of September 18, 2007, Dr. Maurico Pineda-Roman stated:

“Patient has multiple myeloma, which causes osteoporotic
weakening of the bones and has compression fractures
which may have developed by heavy lifting in a previously
abnormal bone.”  (Claimant’s Exhibit No. 1, page 38)

However, the mere possibility of such a causal relationship is not sufficient.  Rather,

the claimant must prove by the greater weight of the credible evidence that the

existence of this causal relationship is likely or probable.

It is equally possible that the extensive fractures of the claimant’s thoracic and

lumbar vertebra could have been caused by a multitude of various  traumatic events,

subsequent to June 19, 2007.  Depending upon the extent of the osteoporitic
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changes, caused by his multiple myeloma, this trauma could be so minor that it could

go unnoticed. In fact, if the osteoporosis were sufficiently severe, even such activities

as sitting or standing upright could possibly be sufficient  to produce these fractures.

It is also possible that the lifting activity described by the claimant could have

caused or aggravated the various discal defects that have been objectively shown

on the MRIs.  However, it is equally possible that these defects could have been

caused or aggravated by any number of traumatic events, either job related or non

job related.  It is equally possible that these discal defects are the result of systemic

and arthritic and degenerative changes and are merely part of the aging process

without any particular traumatic event. In fact, it is even possible that these observed

defects are merely incidental findings and have not played any role in producing the

claimant’s back pain subsequent to June 19, 2007.

Finally, it is possible that the lifting incident described by the claimant could

have caused a simple lumbar musculoskeletal strain or sprain, as initially diagnosed

However, it is again equally possible that any number of incidents or activities could

have caused such a condition. 

 The claimant’s own testimony concerning the initial onset of his back pain is

the only direct evidence he has presented to connect any of the foregoing conditions

with a specific employment-related incident, on or about June 19, 2007. Although the

testimony of a party is never considered uncontradicted, this does not mean that it

can be arbitrarily disregarded. If such testimony is credible, it may be sufficient to

prove any fact that it is legally competent to address.  Clearly, the claimant’s

testimony would be legally competent to prove the initial onset of  back pain

contemporaneously with the described employment-related lifting incident.
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However, after consideration of all the evidence presented, I do not find the

claimant’s testimony that he experienced the initial onset of this thoracic and lumbar

pain contemporaneously with his lifting of the platform or stand on the chicken

catching machine to be credible.  This testimony is not only inconsistent with

statements he had previously made, concerning the onset of his difficulties, but is

also inconsistent with his subsequent actions.  

If the claimant had had an onset of back pain, sufficient to cause him to cease

working for 20 minutes, it is difficult to understand why he would not have

immediately reported this incident and onset of these difficulties to his supervisor.

It is even more difficult to conceive why he would have waited 2 days to report any

pain or problems with his back to his supervisor. There is absolutely no reason why,

when he finally reported his complaints to his supervisor, he would have also

informed him that these complaints were simply present when he awoke that

morning and that he had no idea what might have caused them.  I would also note

that there should have been no language barrier between the claimant and his

supervisor.  Thus, it would have been impossible for his supervisor to have

misunderstood any of the claimant’s statements.

I find it impossible to accept that the claimant would have failed to mention this

incident, as a possible cause of his back complaints, when he initially sought medical

treatment on June 23, 2007.  I would further note that, at that time, the claimant was

only complaining of pain in the lumbar area. He also reported that these difficulties

had been present for a “week or so”.   Finally, it should been noted that  Dr.

Sherwood expressly remarked that the claimant “speaks perfect English”.  Thus,
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there should have been no misunderstanding between Dr. Sherwood and the

claimant due to any language barrier.

When the claimant was subsequently seen on June 26, 2007, by his family

physician (Dr. Card), he still failed to mention that his back complaints began

contemporaneously with a specific employment-related lifting incident on June 19,

2007.   In fact, he informed Dr. Card that he had been experiencing this back pain for

“several weeks”.  

The claimant’s conversation with the plant nurse, following his visit with Dr.

Card on June 26, 2007, also contradicts his testimony.  From this conversation, it

appears that the claimant did not initially attempt to report any employment-related

injury.  It was not until  after he realized that his group insurance might not pay all his

medical expenses that he mentioned such a possibility.  His statements to the nurse,

to the effect that he was not certain what specific activity or event caused his injury

or the date of such an injury, would also be inconsistent with his testimony. Even

more damaging is his statement to the nurse that he would simply make up a date

for his injury.  

In regard to the claimant’s vertebral fractures, the possible existence of a

causal relationship between these defects and a specific employment-related

incident on June 19, 2007, is clearly unlikely.  Had these fractures occurred on June

19, 2007, it is  impossible to conceive that the claimant could have continued to

perform his regular employment activities for 2 ½ days.  It is further impossible to

believe that he would have experienced  only minimal tenderness upon direct

palpitation of this vertebra, as noted by Dr. Sherwood in his physical examination on

June 23, 2007, no  tenderness, as noted by Dr. Card on her physical examination on
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June 26, 2007, and only minimal back pain upon fist percussion and palpitation of

the claimant’s back as noted by Dr. Hardy, during his physical examination on July

19, 2007.  

The MRI that was performed on August 7, 2007, only revealed a mild loss of

vertebral height of the T11 vertebra with some end plate changes.  No mention was

made of any vertebral fracture in the thoracic area.  This MRI also failed to show any

fractures of the vertebra in the lumbar area.   Clearly, had the significant thoracic and

lumbar fractures which were noted on the subsequent MRI, been present, it is

difficult to conceive that these obvious defects could have simply been overlooked.

In summary, I find that the claimant has failed to prove by the greater weight

of the credible evidence presented, that the described specific employment-related

incident, on or about June 19, 2007, was a likely or probable cause or contributing

factor of either the subsequently diagnosed musculoskeletal lumbar strain, the

subsequently diagnosed protrusions of multiple lumbar intervertebral discs, the

subsequently diagnosed multiple fractures of thoracic and lumbar vertebra, or the

myeloma involving his thoracic and lumbar spine.  Absent this necessary causal

relationship, none of these various medically established and objectively

documented physical injuries or conditions would constitute a “compensable injury”,

as that term is defined by Ark. Code Ann. §11-9-102(4)(A)(i).  Thus, the claimant has

failed to prove that, on or about June 19, 2007, he sustained any “compensable

injury” to his thoracic or lumbar spine.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.
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2. On June 19, 2007, the relationship of employee-self

insured employer-third party administrator existed

between the named parties.

3. On June 19, 2007, the claimant earned wages sufficient

to entitle him to weekly compensation benefits  of $471.00

for total disability and $353.00 for permanent partial

disability, should such benefits have been appropriate.  

4.The claimant has failed to prove that he sustained a

“compensable injury” to his thoracic or lumbar spine, on or

about June 19, 2007.  Specifically, the claimant has failed

to prove by the greater weight of the credible evidence the

likely or probable existence of a causal relationship

between any specific employment-related incident, on or

about June 19, 2007, and any of the medically established

and objectively supported physical injuries or conditions

that involve his thoracic and lumbar spine, including a

musculoskeletal lumbar strain, multiple protrusions of

lumbar discs, multiple fractures of thoracic and lumbar

vertebra, and multiple myeloma involving the thoracic and

lumbar spine. Thus, he has failed to prove that any of

these medically established and objectively supported

physical injuries or conditions  arose out of  and occurred

in the course of his employment, were caused by a

specific incident, and are identifiable by time and place of
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occurrence, as required by Ark. Code Ann. §11-9-

102(4)(A)(i).

5.The respondent has denied the occurrence of any

compensable injury to the claimant’s thoracic and/or

lumbar spine on or about June 19, 2007, and have

controverted this claim in its entirety,

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but

to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


