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STATEMENT OF THE CASE

A hearing was held in the above styled claim on October 8, 2009, in Fort

Smith, Arkansas. The sole issue to be addressed at this hearing was the

Respondent’s Motion to Dismiss for lack of diligent prosecution.

The respondents were present through their counsel of record. The claimant

did not appear, either in person, or by designated representative.  Notice of this

hearing had been sent to the claimant (personally) at his last known address by

certified mail with a  return receipt requested.

The Respondents’ Motion was made Commission’s Exhibit No. 1 to the

hearing.  The entire remainder of the Commission’s file was made Commission’s

Exhibit No. 2 and was incorporated by reference in the transcript of the current

proceeding. 

 DISCUSSION

The Commission’s  file reveals that an initial AR-C was signed by the claimant

on January 31, 2008.  This AR-C was filed on his behalf by attorney James Pate, on
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February 11, 2008. Compensability of this  claim was denied by the respondents  in

a form AR-2, which was filed by the Commission on February 27, 2008.  

The  respondents first requested dismissal of this claim, for lack of

prosecution, on July 17, 2008.  The claimant’s attorney objected to this dismissal.

In his letter objecting to this dismissal, the claimant’s attorney announced that he

was in the process of preparing a pre-hearing questionnaire and would soon request

a hearing. However, no such request was forthcoming.

On March 31, 2009, another dismissal was requested by the respondents’

claims manager, for lack of prosecution. The Clerk of the Commission again treated

this letter as a motion to dismiss the claim for lack of prosecution.  On April 13, 2009,

the Commission received a letter from Mr. James Pate, the claimant’s then attorney

of record. In this letter, Mr. Pate advised that the claimant had moved out of state,

but that he had been able to contact him.  Mr. Pate further requested the matter be

set for hearing on the claim and attached a pre-hearing questionnaire. The case was

assigned to Judge Eric Wells. A pre-hearing conference was scheduled for May 13,

2009.

In a letter, dated May 11, 2009, the claimant’s then attorney advised Judge

Wells that he had again lost touch with the claimant and had not been able to obtain

needed information from him.  He further advised that he intended to file a Motion to

withdraw as claimant’s counsel.  The pre-hearing conference was cancelled, at the

request of the claimant’s then attorney.  

On June 26, 2009, the claimant’s attorney, Mr. James Pate filed a Motion to

Withdraw. The reason given in this Motion was that he had again lost contact with

his client and that the claimant had gone several months without contacting him.  On
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July 9, 2009, Judge Wells entered an Order allowing the claimant’s attorney to

withdraw.  No further contact has been received from the claimant, either personally

or by a designated representative.  

On August 17, 2009 the respondents, through their attorney, again filed a

Motion to Dismiss this claim for lack of prosecution (Commission’s Exhibit No. 1).

Judge Wells  set this matter for hearing on the Respondents’ Motion and the

appropriate  statutory notice was sent by the Commission to the claimant at his last

known address.  Due to illness, Judge Wells was not available on the scheduled date

and time for the hearing on the Motion.  Therefore, this case was transferred to me,

and the scheduled hearing on the Motion was conducted.

After consideration of all the documents contained within the Commission’s

file, the only conclusion that can be withdrawn from this evidence is that the claimant

has abandoned or at least neglected his claim. Clearly, he has not taken reasonable

steps to prosecute his claim in a diligent manner. Therefore, I find that the

Respondents’ Motion is well taken and should be granted.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On all relevant dates, the relationship of employee-self

insured employer-third party administrator existed

between the parties.

3.  On February 11, 2008, the claimant filed an initial claim for

benefits, alleging compensable injuries to various portions

of his body on November 12, 2007.  The respondents
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denied that the claimant sustained any compensable

injuries while in their employ, either on November 12,

2007 or any other date, and have controverted this claim

in its entirety. 

4. The  claimant has failed to diligently prosecute his claim in

a timely manner and has failed to make a bona fide

request for a hearing within six months from the date of

the Respondents’ Motion to Dismiss. Pursuant to the

provisions of Ark. Code Ann. §11-9-702(a)(4), and Rule 13

of the Commission, the Respondents’ Motion to Dismiss

should be granted. 

ORDER

For the reasons heretofore set forth in this Opinion, I find that the

Respondents’ Motion to Dismiss this claim for the claimant’s failure to diligently

prosecute should be and hereby is granted. Therefore, this claim  is dismissed in its

entirety, without prejudice to refiling  within the time period allotted by Ark. Code

Ann. §11-9-702(a).

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


