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GABRIEL RAMIREZ CLAIMANT

WAL MART ASSOCIATES, INC.
SELF INSURED RESPONDENT
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Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas. 

Respondent represented by J. DAVID DIXON, Attorney, Springdale, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on May 18, 2009, in Springdale,

Arkansas. A pre-hearing order had previously been entered in this case on January

13, 2009.  This pre-hearing order set out the stipulations offered by the parties and

outlined the issues to be litigated and resolved at the present time.  A copy of this

pre-hearing order was made Commission’s Exhibit No. 1 to the hearing.

The following stipulations were offered by the parties and are hereby

accepted:

1. On all relevant dates, the relationship of employee-self insured-TPA

existed between the parties.

2. The appropriate weekly compensation benefits are $440.00 for total

disability and $333.00 for permanent partial disability.

3. The respondent has accepted liability for a compensable injury in the

form of left carpal tunnel syndrome and there is no benefits in dispute

in regard to this injury.
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4. The respondent  controverts  any  claim for any  injuries to the

claimant’s neck and left shoulder.

By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. Whether the claimant also sustained compensable non specific

cumulative trauma injuries to his neck and left shoulder during his

employment with the respondent.

2. The claimant’s entitlement to medical services for his neck and left

shoulder complaints.

In regard to these issues, the claimant contends that he also sustained

compensable injuries to his neck and left shoulder under Ark. Code Ann. §11-9-

102(4)(A)(ii)(b).

In regard to these issues, respondents contend that the claimant has not

sustained any compensable injuries to his neck or left shoulder.

 DISCUSSION

The central issue in this case is whether the claimant sustained “compensable

injuries” to his neck and left shoulder, during his employment with the respondent.

The claimant contends that such compensable injuries were not caused by a specific

incident, but were the result of cumulative trauma, over time.  The burden rests upon

the claimant to prove these alleged compensable injuries.

In order to meet this burden, the claimant must first show that these alleged

work related injuries satisfy the statutory requirements for a “compensable injury”

that are contained in Ark. Code Ann. §11-9-102(4)(D).  This subsection mandates

that the claimant must prove by medical evidence, the actual existence of the
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physical damage that is alleged to be compensable. Further, the claimant must show

that the actual existence of this physical damage is supported by “objective findings”,

as that term is defined by Ark. Code Ann. §11-9-102(16)(A)(i).  

The medical evidence chronicles a history of subjective complaints involving

the claimant’s left shoulder.  However, none of the claimant’s various physicians

have diagnosed the presence of any actual injury, physical damage, or defect that

would involve the claimant’s left shoulder joint.  More importantly, the evidence

presented fails to show any objective findings to support the existence of any

physical injury, damage, or defect that would involve the claimant’s left shoulder

joint. All of the claimant’s various physical examinations have failed to record the

observation of any objective findings involving the claimant’s left shoulder, such as

bruising, swelling, crepitus, or inflammation of this joint.  In fact, with the exception

of the claimant’s complaints of pain there is even a lack of subjective findings to

support the existence of any physical injury, damage, or defect to this part of the

claimant’s body.  No objective testing has revealed any damage or defect of his

shoulder joint.

After consideration of all the evidence presented, it is my opinion that the

claimant has simply failed to establish by medical evidence, which is supported by

“objective findings”, the actual existence of any physical injury, damage, or defect

that involves his left shoulder.  Thus, the claimant has failed to satisfy the statutory

requirements of Ark. Code Ann. §11-9-102(4)(D) for a “compensable injury” to this

portion of his body.  Thus,  I have no alternative but to find that the claimant has

failed to prove that he sustained a “compensable injury” to his left shoulder during

his employment with this respondent.
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The medical evidence presented is sufficient to establish the actual existence

of a physical injury, damage, or defect to his cervical spine.  He has been diagnosed

by Dr. Tucker as experiencing degenerative disc disease at multiple levels of his

cervical spine.  The medical evidence further shows that objective testing supports

the actual existence of this degenerative disc disease.  A cervical MRI which was

performed on February 17, 2009, was interpreted as showing broad based annular

disc bulges of the C3-4, C4-5, and C5-6 intervertebral discs that were of a mild

degree.  This test also showed a small right sided paramedian disc protrusion of the

C5-6 intervertebral disc with no impingement on the spinal cord or exiting nerve

roots.  Thus, in regard to these particular defects the claimant has satisfied the

statutory requirements for a “compensable injury” under Ark. Code Ann. §11-9-

102(4)(D).  

However, the claimant must next prove that one or more of these objectively

supported cervical  defects  satisfy the definitional requirements for a “compensable

injury”, which are contained in Ark. Code Ann. §11-9-102(4)(A)(ii)(b).  These

definitional requirements are:

 (1)The injury must be to the claimant’s back or neck;

(2)The injury must arise out of and occur in the course of
the claimant’s employment;

(3) The injury must cause internal or external physical
harm to the claimant’s body.

Clearly, the medically established and objectively documented physical injury,

damage or defects, which is alleged to be compensable, involved the claimant’s

neck. Thus, he has satisfied the first definitional requirement of this subdivision.
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In order to satisfy the second requirement of this subdivision, the claimant

must prove the existence of a causal relationship between his difficulties with his

neck or cervical spine and his employment with this respondent.  However, he need

not prove  the existence of this causal relationship to an absolute certainty. It is only

necessary that he show that the presence of this causal relationship is likely or

probable.  Further, the claimant is not required to prove that the employment-related

trauma was the sole or even “major” cause of the overall cervical damage to his neck

or cervical spine. The claimant need only prove that the employment-related trauma

either caused, contributed, or aggravated the medically established and objectively

documented cervical damage or defects to the extent that this damage or defects

now required medical services or resulted in disability.

The objectively demonstrated cervical damage or defects appear to be

primarily, if not solely, in the form of mild degenerative changes. As indicated by Dr.

David Davis, such defects would not be unexpected for an individual of the

claimant’s age.

The claimant’s testimony is the only direct evidence he has presented to prove

the existence of a causal relationship between his neck or cervical complaints and

his employment activities for this respondent.  Although the medical evidence

objectively shows the presence of mild degenerative defects involving multiple levels

of his cervical spine, it is again only the claimant’s own statements that would

indicate that one or more of these cervical defects were symptomatic, so as to

require medical services or result in disability.

In his testimony, the claimant indicated that his neck or cervical symptoms and

difficulties occurred contemporaneously with his left upper extremity complaints.
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However, such testimony is not supported by the other evidence presented.  The

initial medical reports and records of Dr. Cathleen Vandergriff failed to note any

complaints or symptoms that  actually involved the claimant’s neck or cervical area.

The investigation or accident report of November 6, 2007, which was signed by the

claimant, fails to note any symptoms or complaints involving the claimant’s neck or

cervical spine.  Kelly Hayes, the claimant’s supervisor or manager, testified that she

could not recall the claimant making any complaints of symptoms or difficulties with

his neck or cervical spine, when he reported the onset of his left upper extremity

difficulties on November 3, 2007.  

The first mention in the record of any difficulties involving the claimant’s neck

or cervical spine does not occur until a report of Dr. David Tucker, dated December

5, 2007.  In this report, Dr. Tucker noted that the claimant was complaining of

difficulties with his left upper extremity that “radiates up to his shoulder and neck”.

However, Dr. Tucker’s physical examination of the claimant noted the claimant’s

neck, itself, to be “normal”.

In his report of January 3, 2008, Dr. Miles Johnson recorded complaints

involving  the claimant’s left upper extremity and also “some left sided neck pain”.

On his physical examination, Dr. Johnson noted complaints of left side neck pain

with rotation and tenderness to palpitation of the left cervical paraspinal muscles.

During Dr. Johnson’s electrodiagnostic testing,  the claimant exhibited an abnormal

study that was  consistent with left carpal tunnel syndrome and mild ulnar neuropathy

at the elbow. Dr. Johnson further indicated that due to the claimant’s subjective

complaints with his neck, it was possible that the claimant might have a cervical



Ramirez-F712298 -7-

defect that was producing a sensor radiculopathy, even though the electrodiagnostic

studies did not show the presence of such a condition.

On the claimant’s return to Dr. Tucker, on January 16, 2008, there was no

record of any continuing neck complaints and the physical examination of the

claimant’s neck was noted to be “normal”.  In his report of January 25, 2008, Dr.

Tucker opined that the claimant’s left upper extremity difficulties may have been

exacerbated by his employment activities, but again does not mention any

complaints or difficulties involving the claimant’s neck or cervical spine and observes

on his physical examination that the claimant’s neck was “normal”.

On June 9, 2008, the claimant was seen by Dr. Terry Sites, at the request of

the claimant’s attorney.  Along with the claimant’s left upper extremity complaints,

Dr. Sites recorded that the claimant was complaining of some posterior neck pain.

However, his physical examination of the claimant’s neck reveal no abnormalities

other than the claimant’s subjective complaints of  pain in the neck with extension,

but no radicular symptoms.  Dr. Sites further mentioned the possibility that the

claimant might require further investigation into a cervical cause of some of his upper

extremity complaints (such as an MRI) but expressed the opinion that the claimant’s

current testing and complaints did not merit such an investigation at that time.

Dr. Sites performed a carpal tunnel release for the claimant’s compensable

carpal tunnel syndrome on July 9, 2008. In his follow up reports of August 18, 2008

and September 25, 2008, Dr. Sites noted that the claimant experienced significant

improvement in his left upper extremity complaints, following the surgical

intervention, with a complete resolution of the numbness and tingling.  However, Dr.

Sites also recorded that the claimant was again complaining of left shoulder and left
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neck pain “since going back to work and lifting up to 20 pounds overhead”. The

claimant was also again complaining of pain in the area of his elbow with such

activities. In his report of October 13, 2008, Dr. Sites noted that the claimant was

now reporting essentially a return of all of his left upper extremity complaints, as well

as pain in the lateral aspect of the neck and numbness in the left shoulder. 

At Dr. Sites request, Dr. Johnson performed a second electrodiagnostic study

on the claimant on December 15, 2008.  Unlike the prior study, this study was

interpreted as entirely normal for the left upper extremity and the corresponding

cervical paraspinal musculature.  Thus, this testing again failed to show the presence

of any cervical radiculopathy and showed the resolution of the claimant’s previous

peripheral neuropathies that involved his left upper extremity, particularly the one

attributable to his compensable carpal tunnel syndrome. Following this test, the

claimant was released from further treatment by Dr. Sites on December 18, 2008. 

The claimant then returned to Dr. Tucker for apparently a routine blood

pressure check up, on February  2, 2009. However, at that time, Dr. Tucker noted in

his physical examination that the claimant’s neck was “normal”. On February 17,

2009, the claimant underwent a cervical MRI that had been ordered by a Dr. Charles

Akin.  This MRI reflected the various abnormalities that have been previously noted

in this Opinion.  On February 19, 2009, the claimant returned to Dr. Tucker with

complaints of some neck pain going into his left shoulder.  At that time, Dr. Tucker’s

physical examination was reported to show only diffuse tenderness in the area of the

cervical spine with normal reflexes and normal motor and sensory testing.  Again,

there is no mention is made of the observation of any muscle spasms or other

objective findings.
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In his report of February 19, 2009, Dr. Tucker commented on the results of the

MRI study stating that it shows degenerative disc disease at multiple levels.

However, on his physical examination, Dr. Tucker again observed only diffuse

tenderness in the cervical spine with a normal neurological examination.  Again, no

objective evidence was noted to support the claimant’s continuing and increasing

subjective complaints.  In a subsequent note, dated May 8, 2009, Dr. Tucker

apparently responded to an inquiry from the claimant’s attorney and expressed that

the opinion that the claimant “might” benefit from an orthopaedic or neurological

evaluation.

Prior to the commencement of the hearing, but within the usual seven day

limitation on the introduction of medical evidence, the respondent offered a one-page

narrative report from Dr. Davis.  In this report, Dr. Davis stated:

“Cervical degenerative disc disease is generally accepted
as an age-related phenomenon.  About 60% of
asymptomatic people 40 years of age and older have MRI
demonstrated cervical degenerative disc disease.  From
the MRI report there appears to be no impingement of the
neural structures on the left.  There appears to be no
relationship of the cervical degenerative disc disease of
Mr. Ramirez on the job injury of November 3, 2007, in
which he was cutting boxes open.”

The claimant objected to the introduction of this report on the basis that it had

not been timely submitted.  It was my opinion that the respondent’s explanation for

this delay was reasonable and constituted sufficient grounds to deviate from the

standard policy of requiring the introduction of all medical reports and records at

least seven days prior to the hearing.  However, the claimant was given the

opportunity to cross examine Dr. Davis on this report, subsequent to the hearing and

prior to the submission of this case.  The claimant was also given the opportunity to
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present, within a reasonable period of time following the hearing, any evidence he

desired to rebut the statements made in the report of Dr. Davis, either medical

evidence or otherwise.  The claimant has chosen not to exercise any of these

options, but to stand on his objection that the report should not have been admitted.

Although the claimant continues to maintain that he has been prejudiced by the

introduction of this report, within the seven day period, I do not agree.  The claimant

has been given the opportunity to avail himself of the exact same options he would

have had, had the medical report of Dr. Davis been tendered more than seven days

prior to the hearing, and has elected not to exercise them.  There is no indication,

whatsoever, that the claimant’s actions, in response to the report of Dr.  Davis, would

have been any different had a report been filed at least seven days prior to the

hearing.

Although numerous physicians, who have been involved in this case have

expressed the opinion that the claimant’s left carpal tunnel difficulties were causally

related to his employment activities for this respondent, particularly the cutting of

boxes, not a single physician has expressed the opinion that the claimant’s cervical

difficulties are in any way causally related to his employment activities with this

respondent.  In fact, the only expert medical opinion on causation is that expressed

by Dr. Davis in his report of May 13, 2009.  In this report, Dr. Davis opined that  there

is no causal relationship between the claimant’s degenerative disc disease and his

employment activities, which involve the cutting of boxes, on November 3, 2007.

There is no doubt that it is well established law that expert medical opinion on

causation is not necessary in every case.  However, it is certainly relevant in any

case and cannot be arbitrarily disregarded.
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The May 13, 2009 opinion of Dr. Davis, although somewhat limited, is clearly

reasonable.  The described employment activities of cutting boxes open would not

reasonably appear to have caused any particular trauma or stress to the claimant’s

neck or cervical spine.  Thus, using common knowledge and logic, it would be highly

unlikely that the claimant’s employment activities that involved cutting boxes open

would have in any way caused, contributed, or aggravated, his ongoing degenerative

disc disease.

However, the evidence shows that claimant’s employment for this respondent

involved other activities beside the cutting open of boxes.  He was also required to

lift and manipulate these boxes weighing up to 20 pounds, sometimes at or above

shoulder level.  This particular activity was not addressed by Dr. Davis in his report

of May 13, 2009.  Utilizing common knowledge and logic, it is my opinion that such

lifting activities could have possibly played a causal role in contributing or

aggravating the claimant’s degenerative disc disease and even the observed small

disc herniation.  However, it is equally possible that any number of activities or

incidents could have caused, contributed, or aggravated the claimant’s cervical

defects, so as to produce any subsequent symptoms or difficulties that the claimant

may have experienced.  In fact, it is equally possible that any current symptoms the

claimant is experiencing with his neck or cervical spine are merely the result of the

natural progression, of the ongoing degenerative condition involving this portion of

his body.

Any decision on the more likely or probable cause of the claimant’s cervical

difficulties is compounded by the fact that there is no clear identification of the actual

source of the claimant’s extensive subjective complaints including those involving
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his neck.  Although the claimant unquestionably has objectively demonstrated

defects involving his cervical spine, the evidence presented (particularly the medical

evidence) fails to link the claimant’s subjective complaints to any of these various

defects. The small right sided disc protrusion at C5-6 with no indication of any nerve

impingement would not be consistent with the claimant’s subjective complaints

involving the left side of his neck and his left upper extremity. The possibility of any

radicular complaints involving the claimant’s left upper extremity would be

inconsistent with the findings shown by both the MRI study and the electrodiagnostic

studies.  Further, the magnitude of the claimant’s subjective complaints,  involving

his neck or cervical area, would appear far to exceed his objective findings. The MRI

showed only mild broad based bulging of the discs at multiple levels of the cervical

spine.  The claimant’s numerous physical examinations, by a multitude of physicians

have essentially all been normal, in regard to objective findings (i.e. muscle spasms,

loss of lordosis, rigidity, inflammation, crepitus, etc.).  In fact, the claimant’s multiple

physical evaluations and examinations have shown only minimal subjective findings

(such as loss of range of motion, trigger point areas, negative Spurling, and

compression testing, etc).  It should also be noted that the claimant’s subjective

cervical complaints have appeared to increase after the surgical repair of his

compensable carpal tunnel syndrome.

 After consideration of all the evidence presented, it is my opinion that the

claimant has failed to prove by the greater weight of the credible evidence that it is

probable or likely that his employment activities for this respondent, particularly

those on or about November 3, 2007, played any role in causing, contributing, or

aggravating any medically established and objectively documented physical defects,
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his cervical spine, so as to bring about any symptoms or difficulties that he may have

experienced with his neck or left upper extremity.  Therefore, the claimant has failed

to prove the occurrence of any physical injury to his cervical spine that arose out of

and occurred of his employment with this respondent, that caused internal or

external physical harm to this part of his body, and that was the “major cause” of any

need for medical treatment or any disability.  As the claimant has failed to prove the

statutory requirements for a “compensable injury” to his neck or cervical spine, under

Ark. Code Ann. §11-9-102(4)(A)(ii)(b), and §11-9-102(4)(E)(ii), I have no alternative

but to dismiss all claims for benefits based upon an injury to this portion of his body.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. On all relevant dates, the relationship of employee-self

insured employer-third party administrator existed

between the parties.

2. On all relevant dates, the claimant earned wages

sufficient to entitle him to weekly compensation benefits of

$440.00 for total disability and $333.00 for permanent

partial disability.  

3. The claimant sustained a compensable injury to his left

wrist in the form of left carpal tunnel syndrome.

4. There is no dispute, at present, over the claimant’s

entitlement to benefits for his left carpal tunnel syndrome.

5. The claimant has failed to prove that he sustained a

“compensable injury” to his left shoulder as a result of his

employment with the respondent. Specifically, he has
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failed to prove the actual existence of any physical injury

or damage to his left shoulder by medical evidence, which

is supported by objective findings, as required by Ark.

Code Ann. §11-9-102(4)(D).

6. The claimant has failed to prove that he sustained a

“compensable injury” to his neck or cervical spine as the

result of his employment with the respondent.  Specifically,

he has failed to prove the occurrence of any physical injury

to this portion of his body that arose out of and occurred in

the course of his employment with the respondent, that

caused internal or external physical harm to his body, and

that required medical services or resulted in disability, as

required by Ark. Code Ann. §11-9-102(4)(A)(ii)(b) and §11-

9-102(4)(E)(ii).

7. The respondent has denied the occurrence of any

compensable injuries to the claimant’s neck or cervical

spine and his left shoulder and have controverted the

claimant’s entitlement to any benefits for such injuries.

ORDER

For the reasons heretofore set forth in  this Opinion, any claim for benefits

under the Arkansas Workers’ Compensation Act, for the claimant’s alleged

employment-related injuries to his neck and left shoulder must be and hereby are

denied and dismissed in their entirety.
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IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


