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Hearing before Administrative Law Judge Barbara Webb on July 23, 2009, in
Stuttgart, Arkansas County, Arkansas.

The claimant appeared pro se. 

The respondents were represented by Ms. Carol Lockard Worley, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on July 23, 2009.  A Pre-

hearing Order was entered in this case on June 3, 2009.  The Pre-hearing Order

set forth the stipulations offered by the parties and outlined the issues to be litigated

and resolved at the hearing.  A copy of the Pre-hearing Order was made

Commission’s Exhibit No. 1 to the hearing record.  The following stipulations  as

submitted by the parties in the Pre-hearing Order and as stated on the record are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.



Rosser - F900020 - 2 -

2. The employer/employee relationship existed on or about December

23, 2008, when the claimant contends she sustained a compensable

injury.

By agreement of the parties, the issues to be determined are, as follows:

1. Compensability of claimant’s alleged December 23, 2008, injury to

her left leg, knee, ankle and foot.

2.  If found compensable, claimant’s entitlement to appropriate benefits.

3. Claimant’s average weekly wage.

4. Claimant has reserved all other issues, including permanency.

The record consists of a one volume transcript of the July 23, 2009, hearing,

consisting of the testimony of James Roberts, Geneva Roberts, Florastene Rosser,

Leslie Godwin, and all documentary evidence consisting of Commission’s Exhibit

No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1 (Report of Dr. McGuire);

Claimant’s Exhibit No. 2 (Medical Records); Claimant’s Exhibit No. 3 (Calculation

of Wages); Respondents’ Exhibit No. 1 (Packet of Records and Reports);

Respondents’ Exhibit No. 2 (Employment Records & Correspondence). 

FACTUAL BACKGROUND

James Roberts testified for the claimant.  He explained that on December 23,

2008, at approximately 7:00 a.m., he looked across the street and saw Rosser

laying on the ground near the porch at the home of his neighbors, the Hardys.  He

told his wife that Rosser had fallen and that nobody was trying to get her up.  His

wife told him to go over and see what he could do.  He went over and helped
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Rosser up so that she could get in the car.  He explained that Mr. Hardy also

helped in getting Rosser up and into the car.   He then drove her to the doctor.  She

was taken from the car into the clinic by wheelchair.  He testified that at the time

Rosser was not able to walk or drive.  After they left the doctor’s office, he drove her

home.  She required assistance from him and another person to get her into her

house since she was not able to walk.  He testified that she was laying beside the

porch at the Hardy’s house.  He explained that Mrs. Hardy was very sick and that

Rosser had been tending to her every day.  

Geneva Roberts testified for the claimant.  She explained that she was in

bed on the morning of December 23, 2008, when her husband came and told her

to look out the window.  He told her, “Flora had done fell down out there in L.C.’s

yard and she can’t get up.”  She explained that her husband then went over to help

Rosser get up.  She testified that when she looked, she saw the claimant laying

sideways on the ground trying to get up.

Florastene Rosser testified.  She is sixty-two years of age.  She works for

Carelink.  She has worked at Carelink for seventeen years.  She is employed as a

home care assistant or a personal care aide.  Her job duties include going to the

client’s home and assisting them with their personal care.  She also helps clean the

house, cook breakfast, and do the laundry if time permits.  She is assigned through

Carelink.  She works five days a week and is paid hourly.  She explained that she

normally works eight hours a day, but her time could vary.  She testified that when

she arrives at the home, she calls into a recording from the client’s phone and
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clocks in because the number and client name are in the system.  She explained

that she has used her cell phone when the machine was not working.  

Rosser testified that on December 23, 2008, she arrived at the home of

Barbara Hardy on Price Street at approximately 8:00 a.m. since the weather was

bad.  She explained that she went to step up on the porch.  The porch was icy and

she fell backwards when her feet slipped.  She explained that she lived around the

corner.  She drove her vehicle.  She explained that Carelink expected her to drive

her own vehicle.  She parked in the driveway.  She had been caring for Mrs. Hardy

for two to three years.  She stopped caring for her after she fell.  She explained that

Mrs. Hardy went into a nursing home in December and passed away about three

months later.  

She explained that if she had not fallen, she would have gone inside the

house and proceeded to do her job.  She explained that after Mr. Roberts helped

her to her car, she called her job and told them what had happened.  They told her

to go to the Mid-Delta clinic.  Rosser testified that she bumped her head and injured

the left leg, including her knee and ankle.  She was treated by Dr. McGuire.  He

took x-rays of her left leg and ankle.  She explained that there was no visible sign

of bruising and there were no broken bones.  She was in pain and was not able to

walk.  The doctor released her to go back to work on January 5, 2009.  She

explained that she normally works holidays, but told the doctor that she would try

to go back to work on the 5th.  She explained that she was still hurting and could not

walk on the 5th.  She notified her employer of her status.  She went back to the
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doctor on January 5, 2009.  She returned to work on January 6th-8th.  She

explained that on Friday, she woke up and could not move or walk.  She went back

to the doctor on January 9, 2009.  Dr. McGuire released her to return to work on

January 26, 2009.  She explained that she proceeded to her regular job but no

longer was caring for Ms. Hardy since she was in the nursing home.  She explained

that her employer told her that she was not covered by workmen’s compensation

because she had fallen before she clocked in and that she was not at work.  She

understood that they would pay for her first visit, but would not pay for any other

doctor’s visits.  She paid for the other visits through a low income government

program.  She explained that she did not return to the doctor because she did not

have insurance and they told her that she was not covered by workmen’s

compensation.  She was given prescription medication, Naprosyn.  She explained

that she had arthritis in her left ankle and took Neuronic for several years prior to

the fall.  She had no prior injuries to her left leg.  She explained that she had to use

a walker for over two weeks after the fall and that her leg continues to hurt.  She

explained that she has continued to work but that she is in constant pain which is

more severe since the fall.  She testified that she is able to do her housework,

shopping, and driving.  She explained that she resumed driving in January and her

other normal activities after January 26, 2009.  

Rosser testified that she was making $331.00 the week of the fall.  She also

received holiday pay after the injury.   On cross-examination, Rosser testified that

she had previously been prescribed Naproxen and Neuronic in 2006, but that the
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Naproxen  was not a continuous prescription and she had continued to work every

day.  She explained that she went to work that day even though conditions were

bad because Mrs. Hardy needed help and that since her injury, she had passed

because she was not there to help her. 

Leslie Godwin testified that she is employed as a human resources tech at

Carelink and has worked there for four years.  She testified that the caregivers have

a 1-800 number to call and clock in using their I.D. number when they get to the

client’s house and do the same thing when they leave.  They also enter the task I.D.

numbers which reflect the type of work that they did.  This information is used for

compensation calculations and for billing the provider, usually Medicare or

Medicaid.  She testified that the caregiver is compensated for only the period of

time after they clock in until they clock out and are not compensated for the time in

the car to drive to a client’s house.  She testified that Rosser was required to have

reliable transportation to get to the client’s house.  She explained that a caregiver’s

time could vary between 5 and 40 hours per week.  She testified that the Carelink

has an inclement weather policy.  She explained that the caregivers are required

to go to work if they are able to drive to work.  She explained that when a caregiver

is injured, the call is referred to her and she sends the worker to one of their

designated facilities.  She received the call from Rosser on the day of the injury.

Rosser told her that she had slipped on the porch and fallen.  Godwin told Rosser

to go to Mid-Delta.  She explained that she did not recall any conversations with

Rosser about payment of the medical visit, but that she would have referred her to
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Risk Management if there were any issues.  She did not recall telling the claimant

that they would pay for the first doctor’s visit or that she would not be covered by

workers’ compensation since she had not clocked in.  She was not aware of any

policy at Carelink that would have prohibited Rosser from going to a client’s house

in inclement weather.  

Rosser testified that she understood the Carelink inclement weather policy

provided that it was the choice of the caregiver to go or not to go to work in the case

of bad weather, but that caregivers were encouraged to go to work because the

clients needed their help.  She testified that she followed Carelink procedures and

notified Carelink that she was injured and went to Mid-Delta as instructed.     

Medical records reflect that the claimant was evaluated by Dr. McGuire on

September 23, 2008, with a complaint that she fell and hurt her left knee when

climbing onto an icy porch that morning.  She was diagnosed with a contusion of

the knee and lower leg.  X-rays were normal.  On January 5, 2009, the claimant

returned to Dr. McGuire for a follow-up evaluation.  He noted that she reported joint

pain with joint swelling and occasional aching in the knee area.  Dr. McGuire noted

that she had essentially a normal exam with a normal gait.  On January 9, 2009,

she returned for a follow-up to Dr. Ly with complaints that the pain from the fall was

now going up to the left hip.  She was assessed with Neuralgia/neuritis.  She was

directed to continue the Naprosyn, increase the Neurontin from 600 mg to 1 tab

TID,  and to continue the use of the walker with weight control recommended. 
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Medical records of prior medical treatment in 2006 reflect that the claimant

was seen by Dr. Koroma for pain in the right lower extremity on May 22, 2006.  She

was continued on Neurontin (600 mg).  On August 29, 2006 and September 13,

2006, she was treated for mild pain in her left ankle.  Arthritis was noted.  The

doctor noted that weight reduction was emphasized and recommended.  X-rays

showed soft tissue swelling and calcaneal spurring.  She was referred to an

orthopedic specialist.  On October 12, 2006, she was evaluated by Dr. Hahn.  She

was assessed with tendinitis in the left ankle, foot, arthritis knees, and lumbar

degenerative disc disease.  She underwent an MRI on the left ankle on October 13,

2006.  The MRI revealed talonavicular arthritis and 2nd tarsometatarsal joint arthritis

with no tenosynovitis.  She was given Meloxin for the arthritis.  

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on or about December

23, 2008, when the claimant sustained a compensable injury to her

left leg, knee, and ankle.

3. Claimant has proven by a preponderance of the evidence that she

was performing employment services at the time of her accident.

4. Claimant has proven by a preponderance of the evidence that she

sustained a compensable injury to her left leg as defined by the

Arkansas Workers’ Compensation Act.
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5. The claimant ’s average weekly wage at the time of the accident was

$270.71, resulting in an applicable temporary total disability rate of

$186.00.

6.  The claimant has proven by a preponderance of the evidence that

she is entitled to temporary total disability benefits from December 23,

2008, until January 26, 2009 (with the exception of January 6-8,

2009).

7. The claimant is entitled to payment of all reasonable and necessary

medical benefits in connection with her compensable injuries to her

left leg, knee, and ankle. 

8. Claimant has reserved all other issues, including permanency.

  DISCUSSION

The claimant contends she sustained a compensable injury on December 23,

2008, and is entitled to appropriate benefits.

The respondents contend that the claimant was not performing employment

related services at the time of her injury.  As such, it is respondents’ position that

the claimant did not suffer a compensable injury on or about December 23, 2008.

Further, the respondents contend that there are no objective findings to support a

compensable injury in the event it is found the claimant was performing employment

related services.  Further, respondents contend the medical documentation does

not support entitlement to temporary disability benefits in the event compensability

is found.  The claimant was released to return to work on January 5, 2009.  Lastly



Rosser - F900020 - 10 -

it is respondents’ contention that the claimant’s need for medical treatment, if any,

is associated with pre-existing and underlying problems and not an acute injury.

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i) (Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of an injury arising out

of and in the course of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing

the injury; and (4) proof by a preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim, compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).  In Edens v. Superior Marble & Glass, 346 Ark. 487 (2001), the Arkansas

Supreme Court held that “identifiable by time and place” meant subject to

identification and did not require the claimant to specify the exact time of the

occurrence.  

The critical issue in this case is whether the claimant was performing

“employment services” at the time of her injury.  Act 796 defines a compensable

injury as “ [a]n accidental injury . . . arising out of and in the course of employment
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. . . .”  Ark. Code Ann. § 11-9-102(4)(A)(i) (Repl. 2002).  A compensable injury does

not include an “[i]njury which was inflicted upon the employee at a time when

employment services were not being performed . . . .”  Ark. Code Ann. §  11-9-102

(4)(B)(iii).   However, Act 796 does not define the phrase “in the course of

employment” or the term “employment services”.  Wallace v. West Fraser South,

Inc., ___ Ark.  ____ (No. 05-254, January 26, 2006).   In Wallace, the Arkansas

Supreme Court noted that those terms should be defined “in a manner that neither

broadens nor narrows the scope of Act 796 of 1993", citing Pifer v. Single Source

Transportation, 247 Ark. 851, 60 S.W.3d 1 (2002).  The Court has held that

employment services are being performed when the employee is doing something

that is generally required by his or her employer, Pifer, 347 Ark. at 857; Collins v.

Excel Specialty Prods., 347 Ark. 811, 816, 69 S.W.3d 14,18 (2002), or is engaged

in an activity that carries out the employer’s purpose or directly advances the

employer’s interests.  Schultz v. Pulaski County Special School District, 63 Ark. App.

171, 976 S.W.2d 399 (1998); Ray v. University of Arkansas, 66 Ark. App. 177, 990

S.W.2d 558 (1999).   If the activity in which the employee is engaged only indirectly

advances the employer’s interest and is not inherently necessary for the

performance of the job for which the employee was hired to perform, the activity is

not sufficient to constitute “employment services” under the statute.  Harding v. City

of Texarkana, 62 Ark. App. 137, 970 S.W.2d 303 (1998).   One’s mere presence at

his place of employment does not equate to the performance of employment

services.  Hoyt v. Discovery, Inc., 1997 AWCC 414 (E602380).  In Wallace, the
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Court noted that the same test is used to determine whether an employee was

performing “employment services” as used in determining whether an employee

was acting within “the course of employment”.  The test is whether the injury

occurred within the time and space boundaries of the employment, when the

employee was carrying out the employer’s purpose or advancing the employer’s

interest directly or indirectly.  The critical issue is whether the interests of the

employer were being directly or indirectly advanced by the employee at the time of

the injury.

In a case on all fours with the instant case,  the Arkansas Supreme Court has

held that an employee was acting within the course of her employment when her

injuries were sustained while traveling to a patient’s home to render in-home care.

Olsten Kimberly Quality Care v. Pettey, 328 Ark. 381, 944 S.W.2d 524 (1997).  The

Court noted that one of the recognized exceptions to the going-and-coming rule is

where the journey itself is part of the service whether or not the employee is paid

for that travel time.  An additional factor considered determinative by the Court was

that the employee was required to furnish their own car during the working day.

The Court concluded that travel was a necessary part of her employment and that

the travel was clearly for the benefit of the employer as its business livelihood

depended upon the in-home care of patients.  

As in Pettey, the claimant in this case was required by the very nature of her

job to submit herself to the hazards of day-to-day travel and that her travel to the

client’s home was clearly for the benefit of the employer, as its business livelihood
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depended on the in-home care of their clients provided by their caregivers.  As

noted, the delivering of in-home services to the clients is the raison d’etre of

Carelink’s business, and traveling to the home is an essential component of that

service.  

Recent cases have addressed the issue of whether an employee was

performing employment services at the time of their injury.  In White v. Georgia

Pacific, 339 Ark. 474, 6 S.W.3d 98 (1999), the employee’s injuries were deemed

compensable because he was required to monitor his work while he was taking a

smoke break.  In Ray v. University of Arkansas, 66 Ark. App. 177, 990 S.W.2d 558

(1999). the Court of Appeals held that an employee’s injury was compensable even

though it was sustained during a break because the employee was required to stop

what she was doing and assist students if required, even during a paid break

period.   In Wal-Mart Stores, Inc. v. Sands, 80 Ark. App. 51, 91 S.W.3d 93 (2002),

the Court of Appeals held that an employee was performing employment services

when she was injured at the end of a break returning her personal belongings to a

locker, because she was required by her handbook to keep her personal items in

a locker.   In Wallace v. West Fraser South, Inc., the employee was injured

returning from an authorized rest period.  The Court found the claim compensable,

noting that the employee was on the business property, on call while on his break,

and not able to leave his workplace during his break.  The Court noted that they

were not adopting a bright-line rule that an employee who is on a break is per se

performing employment services.  The Court noted that Wallace’s actions were
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permitted and specifically authorized by his employer and were not demonstrated

to be inconsistent with the employer’s interests in advancing the work.  Similarly in

Matlock v. Blue Cross Blue Shield, 74 Ark. App. 322, 49 S.W.3d 126 (2001), the

Arkansas Court of Appeals held that the determination must be made on a factual

case-by-case basis and is not dictated by a single feature of the employment

relationship but rather a combination of factors relevant to a determination of

whether the activity advances the employer’s interest.

In Hightower v. Newark Public School System, 57 Ark. App. 159, 943 S.W.2d

608 (1997), the claimant, a pre-school day-care teacher, was injured when she

slipped on ice in the parking lot of the day care on her way into work.  The Court of

Appeals held that under a strict construction of the Act, merely walking to and from

one’s car, even on the employer’s premises, does not qualify as performing

employment services. Id.

In Robinson v. St. Vincent Infirmary Med. Ctr., ____ Ark, App. ____ (CA 04-

165, October 27, 2004), the Court of Appeals found the claimant was not performing

employment services when she slipped in a puddle of spilled coffee as she was

stepping off the elevator on the 4th floor of the hospital to get her coin purse and

lunch while on her way to her lunch break in the cafeteria.  In Harding v. City of

Texarkana, 62 Ark. App. 137, 970 S.W.2d 303 (1998), the Court of Appeals held

that the claim was not compensable because employment services were not being

performed when Harding tripped over a piece of carpet on her way to a designated

smoking area in the work place.  In Beaver v. Benton County, 66 Ark. App. 153, 991
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S.W.2d 618 (1999), the injured worker was denied benefits when she slipped on a

wet floor as she approached the buffet table at a training seminar on the basis that

she was not required to eat at a certain location or with her group, although she

was allowed an allowance for the meal.  In McKinney v. Trane, 84 Ark. App. 424

(2004), the Court of Appeals found that the claimant was not performing

employment services when he chose to jump over tube sheeting to retrieve his soda

on his way to his smoke break.  The Court noted that McKinney was on his way to

his smoke break and was doing nothing to carry out the employer’s purpose and

rejected his argument that his injury was compensable because it occurred during

a paid break. It is the exclusive function of the Commission to determine the

credibility of the witnesses and the weight to be given their testimony.  Johnson v.

Riceland Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the

Commission is not required to believe the testimony of the claimant or other

witnesses, but may accept and translate into findings of fact only those portions of

the testimony it deems worthy of belief.  Brotherton v. White River Area Agency, ___

Ark. App. ___, Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227,

894 S.W.2d 603 (1995).  The Commission may accept or reject medical opinions

and determine their medical soundness and probative force.  Id.  It is important to

note that the claimant’s testimony is never considered uncontroverted.  Lambert v.

Gerber Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World

Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).
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Respondents contend that the claimant in this case was not performing

employment services because she had not called and clocked in at the time of her

fall.    The claimant contends that she was required to travel to the home of her

client and was injured while entering the client’s home for the purposes of providing

in-home care at the time of her injury.

Based on my review of the credible evidence in this case, I find that this case

is distinguishable from Hightower, Robinson, McKinney, Harding, and Beaver, and

more akin to the facts in Pettey, Wallace, Matlock, White, Ray, and Sands.   In the

instant case, the credible evidence demonstrates that claimant had driven to her

client’s home in bad weather and was entering the home when she slipped on the

icy front porch.  She was performing services which advanced her employer’s

interest at the time of her fall.  I find that the claimant’s testimony at the hearing

about the circumstances surrounding the fall is bolstered by the testimony of the

Roberts.

After notifying the employer and getting medical treatment as directed by the

employer, the claimant returned to work when she was able to walk without the

assistance of a walker.  Although the respondents contend that she was released

to duty on January 5, 2009, the evidence demonstrates that the claimant made an

attempt to return to work and worked for three days but was unable to continue to

perform her job duties when her symptoms worsened. She returned for medical

treatment and was released by the doctor to return to work on January 26, 2009.

She returned to work on January 26, 2009, and has continued to work.
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I therefore find that the claimant has proven by a preponderance of the

evidence that she was performing employment services at the time of her

compensable injury to her left leg, ankle, and knee.  I find that the evidence

established that the claimant suffered an injury to her left leg, knee and ankle

supported by the objective medical findings of a contusion on her left extremity and

the need for prescription medication and the use of a walker.  I find that the

claimant is entitled to payment of all reasonable, necessary, and related medical

treatment for the injuries to her left leg, ankle, and knee, including the treatment

provided by Dr. McGuire and Dr. Ly.  I further find that the preponderance of the

evidence establishes that the claimant is entitled to temporary total disability

benefits for the period beginning December 23, 2008, until her return to work on

January 26, 2009, with the exception of the three days that she attempted to return

to work in early January.  

AWARD

Respondents are hereby directed and ordered to pay all medical benefits

subject to the credit allowed under Ark. Code Ann. §11-9-411 in accordance with

the findings of fact and conclusions of law set forth herein.  All accrued sums shall

be paid in a lump sum without discount, and this award shall earn interest at the

legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809.  See, Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).
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IT IS SO ORDERED.

___________________________________
BARBARA WEBB
Administrative Law Judge


