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STATEMENT OF THE CASE

A hearing was held on June 18, 2009, before Administrative Law Judge

Barbara Webb.  A Pre-hearing Order was entered in this case on March 31, 2009.

The Pre-hearing Order set forth the stipulations offered by the parties and outlined

the issues to be litigated and resolved at this hearing.  A copy of the Pre-hearing

Order was made Commission’s Exhibit No. 1 to the hearing record.  The following

stipulations as submitted by the parties in the Pre-hearing Order and as amended

on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim
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2.    The employer/employee/carrier relationship existed on or about

November 5, 2007, when the claimant contends he sustained a

compensable knee injury and on January 7 or 8, 2008, when the

claimant contends he sustained a compensable back injury.

3. The claimant earned an average weekly wage of $369.50, which

would entitle him to a compensation rate of $247.00 for temporary

total disability and $185.00 for permanent partial disability benefits.

4. Respondents have controverted this claim in its entirety.

By agreement of the parties, the issues to be decided are as follows:

1. Compensability of claimant’s alleged November 5, 2007, knee injury.

2. If found compensable, claimant’s entitlement to appropriate benefits

for the November 5, 2007, knee injury.

3. Claimant’s entitlement to additional benefits for the January 7 or 8,

2008, compensable back injury.

4. Controversion and attorney’s fees.

5. Notice of November 5, 2007, knee injury.

The record consists of a one volume transcript of the June 18, 2009, hearing,

consisting of the testimony of Daryl Rodgers, Allen Hughes, Miranda Overton,

Brandy Densmore, and all documentary evidence consisting of Commission’s

Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No. 1 (medical records);

Respondents’ Exhibit No. 1 (medical records); Respondents’ Exhibit No. 2

(Statement to O’Reilly); Respondents’ Exhibit No. 3 (Form AR-C).
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DISCUSSION

The claimant contends he sustained a compensable injury to his knee and

back and is entitled to medical benefits (past and future), temporary total disability

benefits from the date of the knee injury until the date of maximum medical

improvement, and attorney’s fees.  Claimant has reserved all other issues, including

permanency.

The respondents contend that the claimant did not sustain a compensable

injury on November 5, 2007 (claim number F811810).  In the event the claimant did

sustain a compensable injury, the respondents contend they did not receive notice

until December 2008, with the filing of the Form AR-C.  For claim number F812150,

the respondents contend they have paid all benefits to which the claimant is entitled

to based on the present medical evidence.

I.  FACTUAL SUMMARY

The claimant is 42 years old.  He worked as a store manager for O’Reilly

Auto Parts in McGehee, Arkansas, for over three years.  He previously worked as

a service manager for logging equipment dealerships, as a night watchman at a

lumber yard, and in the timber business.  He reached the senior level in college with

101 hours in animal science.   Rodgers testified that his job duties at O’Reilly’s

primarily consisted of making sure the store was operating the way it should on a

daily basis.  He would arrive early, put money in the cash registers, get the

paperwork in order, check freight, put up freight, work the counter, make sales call,

do returns in the evening, and make sure everybody was working.
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On November 5, 2007, Rodgers injured his knee in a rear-end automobile

collision while he was on his way to assist with an inventory at another O’Reilly

store in Greenville, Mississippi.  He explained that both knees hit the dashboard.

The damage to his vehicle was approximately nine hundred to a thousand dollars.

He immediately called his supervisor, Allen Hughes, to report the accident and to

tell him that he would be late.  He subsequently arrived at the store and helped do

the inventory until around 10:00 or 10:30 p.m.  He testified that by the time he

finished the inventory, he had a bad limp and his left knee was very painful.  He

returned to Monticello that night.  He worked at the McGehee store the next day.

Rodgers explained that the pain and the limping progressively got worse.  He did

not fill out any paperwork.  He could not recall whether he had discussed the issue

of his knee with Allen Hughes.  He recalled that he talked with Stewart Hyatt, the

district manager, and Ryan Burge, the loss prevention auditor.

Rodgers testified that he had previously hurt his shoulder on the job in 2003.

He did not fill out any forms at that time, but was contacted by Risk Management

and got treatment.  He explained that he believed telling his chain of command

about the accident would begin the process similar to his prior injury.  He testified

that he had a real bad limp and his knee would give out on him.  He sought medical

treatment with Dr. James Young, his family doctor.  He was given shots and a

painkiller. In October of 2007, prior to the accident, he had been treated by Dr.

Stewart for arthritis in both knees and hands.  He underwent an MRI and an

arthroscopic knee surgery.  Rodgers explained that he had pain relief for two
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weeks, but the pain returned and got progressively worse.  Dr. Stewart eventually

replaced the inner part of the left knee.  He had six weeks of physical therapy.  He

was off work for six weeks.  He returned to work at O’Reilly’s and worked for

approximately one week until he was terminated.  

Rodgers testified that his left knee gets stiff if he sits or stands too long.  He

cannot run and has trouble with stairs, steps, and ladders.  He received short-term

disability for six weeks through a Hartford insurance policy for which he had paid

the premiums.  

He testified that he had a back injury in early January, 2008, while he was

moving a 55 gallon drum of paint thinner off a pallet and it hung on the concrete

causing him to injure his back.  He testified that he reported the injury to Allen that

night.  He went to Dr. Young.  In February, he was contacted by a lady from Risk

Management about filing workers’ compensation.  After filling for workers’

compensation, he was sent to Dr. Asemota in Dumas.  He explained that if he stood

too long or walked too much, his low back would hurt with radiating pain down both

legs.  He was eventually released from treatment by Dr. Asemota and returned to

O’Reilly’s Automotive.  He explained that he only lost time at work for doctor’s visits.

Rodgers testified that he has pain in his back if he stands in one place too

long or does any type of yard work.  He believes he needs additional treatment for

his back.

Rodgers was terminated from O’Reilly’s after he was accused of giving away

parts across the counter which he denied.  He testified that he gave them a
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handwritten statement after the loss prevention auditor told him that if he

cooperated there was a chance he would only get a slap on the wrist and keep his

job.  He explained that none of the statements within the written statement were

accurate.  He explained that he had been threatened by a co-worker, Miranda

Overton, earlier in the day.  She had told him that if he didn’t go along with what

was going on, she was going to tell his wife that he had been having an affair,

which he denied.  He explained that he put down misleading information in his

handwritten statement to protect his family.  

He testified that he had told Miranda to bill out the ignition coil on a store

account, but that it had evidently not been billed out.  In regard to the Cobra Eater,

he was contacted by Brandy at the store to see if the man could use it.  He told her

that he could use it in the parking lot but that he would need to leave his wallet or

cell-phone in the store and that this was part of the rental tool program.  

On cross-examination, Rodgers testified that he gave the false statement to

protect his family and cooperated with Loss Prevention so that he could save his

job.  He was terminated about one week after he returned from his six weeks of

short-term disability.  After he was terminated, he filed for workers’ compensation

for his knee.  He had not previously requested workers’ compensation for his knee

nor was it offered to him.  He acknowledged that he had a 2003 shoulder injury and

a 2008 back injury that he reported and received workers’ compensation benefits.

He submitted the medical treatment for his knee to Cigna, his group health provider.

He also submitted the arthroscopic surgery and partial knee replacement to Cigna
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and collected short-term disability for the six weeks of missed work.  He paid

deductibles and co-pays.  

He hired Miranda Overton for her job at O’Reilly’s.  He has gone hunting with

Miranda and her husband.  He is currently employed as a substitute school teacher.

He testified that he is five eleven (5'11") and weighs approximately three hundred

and twenty-five pounds.  He explained that when he drove his wife’s Scion XP, he

sits close to the steering wheel.  He testified that he had a seatbelt on the date of

the accident.  He did not notice any bruising to his body from the seat belt.  He had

damage to the rear bumper and the lift gate. He explained that he knew that he was

to call Risk Management if there was an injury at the store.  He told the store

employees, including Overton and Densmore, about his knee problems.  

He explained that he has mowed his yard on a riding lawnmower

approximately once a week for 2008 and 2009.  He turned in a certificate from Dr.

Asemota which released him to full duties. He had not sought treatment for his back

from April 23, 2008, until he got terminated.  

He testified that he could not recall whether he had a mark on his knees after

the accident.  He recalled a mark on his elbow where he hit the door lock.  He had

not had a knee injury prior to the accident.  He did not seek additional medical

treatment for his back after the doctor released him because he was not aware that

he had the right to request to go back to the doctor about his back.

Allen Hughes testified for the respondents.  He is the District Manager at

O’Reilly’s.  He was assisting with the inventory in Greenville, Mississippi, on the
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date of the claimant’s car accident.  He received a call from the claimant telling him

that he was going to be late due to a rear-end collision.  Hughes asked him if he

was all right and the claimant told him that it wasn’t bad.  Hughes recalled that the

claimant arrived at the store in Greenville between 1:30 and 2:00 p.m.  The claimant

appeared to be normal and did not have a noticeable limp until the end of the

inventory.  Hughes explained that an inventory requires the employees to squat

down and stand back up as they are counting automotive parts.  Hughes had

observed Rodgers in the McGehee, Arkansas, store every two to three weeks. He

had noticed Rodgers limping prior to the accident and Rodgers told him that he was

having problems with his knees and that they would get tired on him.  Hughes

testified that after the accident, the claimant did not change the way he walked from

before the accident.  The claimant did not complain to him that his knees were

bothering him because of the car accident.  The claimant told him about the first

procedure on his knee but did not tell him that the procedure was a result of the car

accident.  He was not his store manager at the time of the second surgery and he

had no direct conversations with Rodgers about the second surgery.

Hughes testified that the claimant had told him that he had arthritis in his

knees prior to the car accident.  Hughes testified that he did see the claimant

limping on the day of the accident, but that he had seen him limping before the

accident.  He testified that he saw no major damage to the car on the date of the

accident.  Hughes recalled that the claimant told him in general conversation that

the reason he was limping before the car accident was “bad knees”.  Hughes
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testified that the claimant told him the reason that he was limping after the car

accident was “bad knees”, but could not recall a specific conversation that occurred

after November of 2007.  

Miranda Overton testified for the respondents.  She is currently the store

manager at O’Reilly’s.  She has worked at O’Reilly’s since June 20, 2005.  She

observed the claimant’s car after the accident and described the damage, “On the

back bumper it had like a little, just a little about two or three inch crack and the

paint chipped just a little bit”.  She testified that she worked with the claimant about

every day prior to the car accident.  She explained that he walked with a limp and

always complained about his legs and his knees.  He did not walk any different after

the car accident.  She testified that she and her husband had gone turkey hunting

with the claimant.  She testified that she never threatened the claimant that she

would got to his wife and expose him for having some affair.  She was not

reprimanded in any way as a result of the missing parts.  She explained that the

bumper on his car was plastic and that there was no major damage.  She testified

that she does not have a personal conflict with the claimant.  

Brandy Densmore testified for the respondents.  She has worked at

O’Reilly’s for three years.  She was aware the claimant was in a car accident in

November of 2007.  She described the damage to the car as “A little bit scratched

and a crack in the bumper.”  The claimant did not tell her that he was hurt in the car

accident even though she worked with him every day.  She testified that the

claimant had a limp before the car accident and that his walk did not change after
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the car accident.  She was aware that the claimant had surgeries, but did not have

any discussions with the claimant about the cause of those surgeries.  She never

had a conversation with the claimant about the car wreck or why he had knee pain.

Medical records reveal that the claimant sought medical treatment with Dr.

Young at the McGehee Family Clinic on October 9, 2007, with complaints of left and

right knee pain.  He was scheduled to see Dr. Clark on October 18, 2007, but notes

reflect that the appointment was changed to Dr. Martin on December 12, 2007.  On

November 28, 2007, he returned to the clinic with complaints of pain in both knees.

It was noted that he had an appointment scheduled with Dr. Kenneth Martin on

December 12, 2007.  The claimant was examined by Dr. Martin, an orthopedic

specialist, on December 12, 2007, for evaluation of his left knee pain.  Dr. Martin

notes that Rodgers complained of aching with walking and sharp pain with twisting.

He also notes reported pain with squatting, getting up from a sitting position, and

with stairs.  It was noted that he has been on NSAIDS with no relief and had

injections with some relief.  An MRI of the left knee was performed on December 17,

2007.  The MRI revealed  moderate to severe medial compartment osteoarthritis

with a large medial meniscal tear and joint effusion. There was also patellofemoral

mild lateral tilting/sublaxation without secondary osteoarthritis and probable medial

suprapatellar plica.

On May 21, 2008, the claimant returned to the Martin Bowen Hefley

Orthopedics for further evaluation.  He was seen by Dr. Jason Stewart.  Dr. Stewart

recommended a knee arthroscopy with partial medial meniscectomy and plica
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excision.  He noted that the procedure would not completely relieve his pain since

he has underlying arthritis, but did not recommend a total knee arthroplasty due to

his age of 41.  On June 2, 2008, the claimant underwent the left knee arthroscopy

with partial medial meniscectomy, medial parapatellar plica excision, and femoral

chondroplasty.  On July 2, 2008, Rodgers returned for a follow-up evaluation.  He

reported arthritic type pain in the knee.  Dr. Stewart recommended a Townsend

Medial Unloader OA brace for the knee to provide stability support.  On August 18,

2008, the claimant returned to Dr. Stewart for a pre-op evaluation for a partial left

knee replacement.  On September 9, 2008, the claimant was diagnosed with left

knee osteoarthritis and underwent a left knee unicompartmental knee replacement

after nonsurgical measures did not relieve his pain.  On October 22, 2008, the

claimant returned for a follow-up evaluation.  Dr. Stewart notes that the claimant is

doing excellent and had full range of motion.  He recommended that the claimant

return to work with no restrictions.

Medical records reflect that on January 8, 2008, the claimant sought medical

treatment with Dr. Asemota with complaints that he hurt his low back while moving

a 55 gallon drum of paint thinner.  He was diagnosed with a low back strain and

given pain pills and muscle relaxants.  He returned on February 1, 2008, with

complaints of persistent back pain radiating into his legs without numbness.  He

was referred to physical therapy and an MRI and continued on his medications.

The MRI revealed annular bulging with mild to moderate facet arthropathy to the

mid and lumbar spine.  There was minimal central stenosis without significant
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compromise of canal or foramen.  No focal protrusion was detected.  On April 23,

2008, Dr. Asemota released Rodgers to full duty without restrictions and with no

permanent impairment.   

I.  COMPENSABILITY

For the claimant to establish a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the following

requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002), must be

established: (1) proof by a preponderance of the evidence of an injury arising out

of and in the course of employment; (2) proof by a preponderance of the evidence

that the injury caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical evidence supported

by objective findings, as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing

the injury; and (4) proof by a preponderance of the evidence that the injury was

caused by a specific incident and is identifiable by time and place of occurrence.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of a claim, compensation must be

denied.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).  In Edens v. Superior Marble & Glass, 346 Ark. 487 (2001), the Arkansas

Supreme Court held that “identifiable by time and place” meant subject to

identification and did not require the claimant to specify the exact time of the

occurrence.  
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         It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Brotherton v. White River Area Agency, ___ Ark. App. ___,

Dec.14, 2005); Morelock v. Kearney Company, 48 Ark. App. 227, 894 S.W.2d 603

(1995).  The Commission may accept or reject medical opinions and determine their

medical soundness and probative force.  Id.  It is important to note that the

claimant’s testimony is never considered uncontroverted.  Lambert v. Gerber

Products Co., 14 Ark. App. 88, 684 S.W.2d 842 (1985); Nix v. Wilson World Hotel,

46 Ark. App. 303, 879 S.W.2d 457 (1994).

A  compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D).   “Objective findings” are

those findings which cannot come under voluntary control of the patient.  Ark. Code

Ann. § 11-9-102(16)(A)(i). 

In the instant case, it is undisputed that the claimant was involved in a rear-

end automobile collision while performing employment services on November 5,

2007.  It is also undisputed that the claimant sustained a compensable low back

injury on January 7 or 8, 2008, while at work. It is equally clear from the medical

evidence that objective medical evidence established the claimant’s need for

medical treatment to his left knee and low back.  The primary dispute is whether
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claimant has established a causal connection between the work-related incidents

and the need for medical treatment.  In a workers’ compensation case, a claimant

must prove a causal connection between the work-related accident and the

disabling injury.  Stephenson v. Tyson Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36

(2000).  The determination of whether a causal connection exists is a question of

fact for the Commission to determine.  Jeter v. B.R. McGinty Mech., 62 Ark. App.

53, 968 S.W.2d 645 (1998).

It appears from my review of the credible evidence the only evidence offered

to establish causation is based on the subjective complaints of the claimant and is

speculative at best.  Conjecture and speculation, even if plausible, cannot take the

place of proof.  Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991); Dena Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970);

Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

While claimant clearly had a compensable back injury, the records reflect that he

was treated for a lumbar strain and released back to full duty on April 23, 2008,

without restrictions or impairment.  In regard to the claimant’s complaints about his

left knee, the credible evidence demonstrates that the claimant had pre-existing

knee problems for which he was under medical care at the time of the car accident.

All witnesses testified that his symptoms did not change after the car accident.  The

claimant never told any of the doctors that his knee problems were the result of the

car accident or any other work related event.  Rather, the claimant pursued medical

treatment for his knees by way of his group health plan and short term disability.
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While he notified his supervisor about the car accident, he did not report any

injuries and continued to perform his job duties.  He only reported his knee injury

as work-related after he was terminated for alleged misconduct.  

When the primary injury is shown to have arisen out of and in the course of

the employment, the employer is responsible for any natural consequence that

flows from that injury.  Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d

645 (1998). The basic test is whether there is a causal connection between the two

episodes.  Bearden Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983).

It is the Commission’s duty to determine if a causal connection exists between the

primary injury and any additional injuries.  Williams v. Prostaff Temporaries, 336

Ark. 510, 988 S.W.2d 1 (1999).   While medical evidence is not required to show

a causal connection, claimant must show proof by a preponderance of the

evidence.  Wal-Mart Stores. Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522

(1999).  It has long been recognized that a causal relationship may be established

between an employment-related incident and a subsequent physical injury upon a

showing that the injury manifested itself within a reasonable period of time following

the incident, is logically attributable to the incident, and there is no other reasonable

explanation for the injury.  Hall v. Pittman Construction Co., 235 Ark. 104, 357

S.W.2d 263 (1962).  If the claimant’s disability arises soon after the accident and

is logically attributable to it, with nothing to suggest any other explanation for the

employee’s condition, there is no substantial evidence to sustain the Commission’s

refusal to make an award.  Clark v. Ottenheimer, 229 Ark. 383, 314 S.W.2d 497
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(1958);  Johnson v. Little Rock School District, Full Commission Opinion filed April

4, 2002 (E700511 & F011921).  But, if the disability does not manifest itself until

many months after the accident, so that reasonable men might disagree about the

existence of a causal connection between the accident and the disability, the issue

becomes one of fact upon which the Commission’s conclusion is controlling. Kivett

v. Redmond Co., 234 Ark. 855, 355 S.W.2d 172 (1962).

In the instant case, the evidence demonstrates that the claimant was already

having medical treatment on his knees prior to the car accident of November 5,

2007.  After the accident, claimant returned to work and was able to perform his

duties.  Although the witnesses testified that the claimant was limping by the end

of the day, the testimony established that the claimant demonstrated the same

symptoms both before and after the accident.  Although the claimant was familiar

with the workers’ compensation procedures at the job because of prior injuries, he

did not report the injury to his supervisor or fill out any paperwork.  While claimant

sought medical treatment for his knee in late November, the medical records reflect

that the claimant never told the doctors or other medical personnel that his knee

problems were caused or aggravated by a car accident.  All of the claimant’s

medical treatment for his knees was submitted under his private health carrier, and

he collected short-term disability under a self-funded insurance policy.  The

claimant first reported that his knee problems were work-related after he was

terminated for misconduct.  After review and consideration of the testimony and

medical records, I find that the preponderance of the evidence fails to show that
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claimant’s need for medical treatment to his knees was causally related to a work-

related incident on November 5, 2007.  

The evidence further fails to demonstrate that claimant’s need for additional

medical treatment for his lower back is reasonable or necessary or related to his

work-related accident of January 7 or 8, 2008.  The evidence shows that the

claimant was treated for a lumbar strain after moving a 55 gallon drum of paint

thinner.  Although the MRI noted that the study was compromised due to his large

size, the test revealed there was annular bulging with mild to moderate facet

arthropathy with minimal stenosis and without compromise of the canal or foramen

or protrusion.  On April 23, 2008, the claimant reported that his back was a lot

better after physical therapy and he was released to return to work without

restrictions.  The claimant continued to work with the exception of the period he was

undergoing medical treatment for his knee problems until he was terminated in

November of 2008.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2.    The employer/employee/carrier relationship existed on or about

November 5, 2007, when the claimant contends he sustained a

compensable knee injury and on January 7 or 8, 2008, when the

claimant contends he sustained a compensable back injury.



Rodgers - F811810 & F812150 - 18 -

3. The claimant earned an average weekly wage of $369.50, which

would entitle him to a compensation rate of $247.00 for temporary

total disability and $185.00 for permanent partial disability benefits.

4. The claimant has failed to prove by a preponderance of the evidence

that he suffered a compensable injury to his left knee on November

5, 2007.

5. The claimant has failed to prove by a preponderance of the evidence

that he is entitled to additional benefits for the January 7 or 8, 2008,

compensable back injury.

In the instant case, I find that claimant has failed to prove by a

preponderance of the evidence that he sustained compensable injuries to his left

knee as a result of the work-related accident on November 5, 2007, which is the

basis for this claim.  Therefore, it is not necessary for me to address the notice

issue or whether claimant is entitled to  medical or disability benefits in connection

with the alleged knee injury. 

ORDER 

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


