
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO.  F711405

JAMES C. ROBERTSON, EMPLOYEE CLAIMANT

ALMYRA FARMERS ASSN., INC., EMPLOYER RESPONDENT

AG-COMP SIF CLAIMS, CARRIER RESPONDENT

OPINION FILED JULY 23, 2009 

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on July 15, 2009
at Stuttgart, Arkansas County, Arkansas.

Claimant represented by the HONORABLE KENNETH A. OLSEN, Attorney at Law, Bryant,
Arkansas.

Respondents represented by the HONORABLE GUY A. WADE, Attorney at Law, Little Rock,
Arkansas. 

ISSUES

A hearing was conducted to determine the claimant’s entitlement to additional temporary total

disability benefits and attorney’s fees.

At issue is the correct compensation rate and whether or not the claimant is a seasonal

employee as defined by Ark. Code Ann. §11-9-518.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, A.C.A. §11-9-704, I find the evidence does not preponderate in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on October 1, 2007 at

which time the claimant sustained a compensable right shoulder injury.  The respondents have paid

benefits at a compensation rate of $245.00/$184.00.  The claimant obtained a change of physician on

October 27, 2008, from Dr. Charles Pearce to Dr. Jason Stewart.

The claimant contends the correct compensation rate is $388.00/$291.00.  He worked for the

respondent-employer nine months and is not a seasonal employee.

The respondents contend the claimant is a seasonal employee and this case is governed by the

court’s holding in Candelario Sierra v. Griffin Gin, 100 Ark. App. 113, 265 S.W.3d 129 (2007).
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The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.  

The following witnesses testified at the hearing: the claimant; managers Jason Willet and John

Gunnell; and adjuster, Tammie Hester.

The claimant, age 57 (D.O. B. December 21, 1951), has a high school education with some

college courses.  He has a commercial drivers license (CDL) and work experience as a truck driver.

His health history includes high blood pressure, cataracts, and a knee injury.  He has not worked since

he was laid off November 16, 2007.  On November 21, 2008, he applied for Social Security Disability

benefits.

The respondent-employer provides support services, (seed, fertilizer, tires, equipment, etc.)

to farmers.  The employer has a staff of full-time employees but hires extra help during the growing

season from spring to fall.  The need for extra hires varies depending on the weather, the types of

crops planted, and the number of farmers who buy the company’s services from year to year.

The claimant worked for the respondent-employer from 2004 to 2007 driving a truck,

delivering and mixing chemicals, hauling fertilizer and water for rice, beans, corn and wheat, fueling

equipment, cleaning the shop and washing trucks.  Typically, the claimant worked from March to

November, drew unemployment benefits during the winter, and returned to work in the spring.

In 2006, the claimant was laid off earlier than usual, working from March to July or August,

so he took a job with another employer, John Newcomb, until he was laid off in November and drew

unemployment again.  He returned to work in the spring for the respondent-employer and received

a 50¢ raise in 2007.

On October 1, 2007, the claimant sustained an injury to his right shoulder and was treated by

Dr. Charles Pearce for a torn rotator cuff and dislocated bicep tendon.  After surgery on October 24,

2007, the claimant tried to return to work at light duty on November 16, 2007 and again in March,

2008, but the respondent-employer did not re-hire him.  The claimant drew unemployment benefits

from March to August or November of 2008.
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On March 31, 2008 Dr. Pearce released the claimant with a 4% rating and no work

restrictions.  Dr. Stewart examined the claimant on November 20, 2008 and agreed with Dr. Pearce’s

opinion.

DOCUMENTARY EVIDENCE

It appears that in 2007 the claimant was earning $8.75 an hour for a forty hour week plus

overtime, for total wages of $19,126.79.

FINDINGS AND CONCLUSIONS

The carrier accepted the right shoulder injury as compensable and calculated the average

weekly wage by dividing the claimant’s earnings by 52 weeks.  The claimant contends the claimant’s

earnings should be divided by only the weeks that he worked.

A.C.A. §11-9-518, Weekly wages as basis for compensation:
(a)(1) Compensation shall be computed on the average weekly wage
earned by the employee under the contract of hire in force at the time
of the accident and in no case shall be computed on less than a full-
time workweek in the employment.

(c) If because of exceptional circumstances, the average weekly wage
cannot be fairly and justly determined by the above formulas, the
commission may determine the average weekly wage by a method that
is just and fair to all parties concerned.

In Candelerio Sierra v. Griffin Gin, 100 Ark. App. 113, 265 S.W.3d 129 (2007), the court held that

farm workers are seasonal employees and their wages are to be calculated by dividing their earnings

by 52 weeks.  I am constrained to follow that precedent.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on October 1, 2007 at which time the claimant
sustained a compensable right shoulder injury.
Benefits were paid at the compensation rate of
$245.00/$184.00.  This rate was derived by dividing
the claimant’s earnings over 52 weeks instead of the
actual weeks worked. 

2. The carrier has paid benefits at the appropriate
compensation rate.

This claim is respectfully denied and dismissed.
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IT IS SO ORDERED.

                                                                   
ELIZABETH W. HOGAN
Administrative Law Judge


