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ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment

of additional medical treatment and expenses with Dr. Harold Chakales.

At issue is whether the proposed surgical fusion is reasonable and

necessary medical treatment pursuant to Ark. Code Ann. §11-9-508.

After reviewing the evidence impartially, without giving the benefit of the

doubt to either party, Ark. Code Ann. §11-9-704, I find the evidence preponderates

in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on June

7, 2007, at which time the claimant sustained a compensable injury at a
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compensation rate of $188.00/$154.00.  Medical expenses, temporary total

disability benefits, and a nine percent (9%) rating have been accepted.  The

Medical Cost Containment Division approved a change of physician on May 21,

2008, from Dr. James Adametz to Dr. Harold Chakales.  This claim has been the

subject of a previous hearing with an Opinion entered January 26, 2009, by this

Administrative Law Judge.

The claimant contends she remains symptomatic and wishes to pursue

surgical fusion for her back injury as recommended by Dr. Chakales.

The respondents contend additional medical treatment is unreasonable and

unnecessary.

The following were submitted without objection and comprise the evidence

of record:   the parties’ prehearing questionnaires and exhibits contained in the

transcript, along with the 2008 hearing transcript.

The claimant was the only witness to testify at the hearing.

The claimant’s history of a back injury on June 7, 2007, and treatment until

June, 2008, was summarized in the previous decision.  Since the last hearing, the

claimant began receiving benefits from the Arkansas Teachers’ Retirement System.

She testified she remains symptomatic with back and bilateral leg pain, worse on

the right.  She  has  also  developed  bowel  and  bladder  problems, possibly a

side-effect from her prescription pain medication.  Furthermore, the claimant

testified she experiences sleep disturbance as a result of the pain.  She wants to
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pursue the surgical fusion recommended by Dr. Chakales which the respondents

have controverted.

MEDICAL EVIDENCE

Medical records generated since the last hearing show the claimant’s

condition is unchanged and she remains symptomatic.

Dr. Chakales’ record of April 30, 2009, indicates the claimant suffers from

chronic low back pain, radiating to the right leg.  On May 1, 2009, a discogram and

CT scan revealed degenerative discs at L4-L5/L5-S1 and an annular tear at L4-L5.

Dr. Chakales’ report of May 8, 2009, characterizes the discogram as positive

at L4-5, L3-4, and L5-S1.  He recommended a lateral fusion with X-lift at L4-5 and

probably L5-S1.

FINDINGS AND CONCLUSIONS

Employers  must  promptly  provide  medical  services  which  are

“reasonably necessary  in  connection  with”  the  compensable  injuries.   Ark.

Code  Ann. §11-9-508(a).  However, injured employees have the burden of proving

by a preponderance of the evidence that medical treatment is reasonably

necessary.  Patchell v. Wal-Mart Stores, Inc., 86 Ark. App. 230, 184 S.W.3d 31

(2004).  What constitutes reasonable and necessary medical treatment is a fact

question for the Commission, and the resolution of this issue depends upon the

sufficiency of the evidence.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924

S.W.2d 790 (1996).  Reasonably necessary medical services “may include that
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necessary to accurately diagnose the nature and extent of the compensable injury;

to maintain the level of healing achieved; or to prevent further deterioration of the

damage produced by the compensable injury.”  Greer v. Phillip Mitchell

Construction, Full Commission opinion February 14, 2003 (E906565).  In assessing

whether a given medical procedure is reasonably necessary for treatment of the

compensable injury, it is necessary to analyze both the proposed procedure and the

condition it is sought to remedy.  Deborah Jones v. Seba, Inc., Full Workers’

Compensation Commission, December 13, 1989 (Claim No. D511255).

This is the second hearing in this case concerning Dr. Chakales’ treatment.

The respondents have suggested that they would be willing to pay for additional

treatment with another physician as long as it is not Dr. Chakales.  However, the

claimant is entitled to exercise her change of physician rights, and Dr. Chakales

was sanctioned by the Medical Cost Containment Division.

The claimant is also entitled to treatment for pain management as a

reasonable and necessary expense, and Dr.  Chakales feels he can alleviate the

claimant’s pain with surgery to stabilize the spine.  Dr. Adametz felt a second

surgery was “a difficult call” because of the risks (further degeneration, facet

changes, pain, weakening of the spine) associated with the procedure, (see his

report of December 12, 2007).  Dr. Chakales and the claimant feel the risk is worth

taking a chance because she is in so much pain.
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The claimant has a recurrent disc herniation at L5, requiring additional

treatment.  Surgery is reasonable and necessary treatment in relation to the

compensable injury.

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employee/employer/carrier existed among the parties on June
7, 2007, at which time the claimant sustained a compensable
back injury at a compensation rate of $188.00/$154.00.
Medical expenses, temporary total disability benefits (until
April 19, 2008) and a nine percent (9%) rating have been
accepted.

2. The claimant has proven, by a preponderance of the evidence
of record, that the surgery recommended by Dr. Chakales is
reasonable and necessary treatment pursuant to Ark. Code
Ann. §11-9-508.  The respondents are directed to pay
claimant’s medical expenses within thirty (30) days of receipt,
pursuant to Commission Rule 099.30.

3. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees and
expenses within thirty (30) days of receipt of the bill.

4. This claim has been controverted and the claimant's counsel
is entitled to the maximum attorney's fees to be paid in
accordance with A.C.A. §11-9-715, §11-9-801, and
Commission Rule 099.10.

Pursuant to the Full Commission decisions of Coleman v.
Holiday Inn, (November 21,1990) (D708577), and Chamness
v. Superior Industries, (March 5, 1992)(E019760), the
claimant's portion of the controverted attorney's fee is to be
withheld from, and paid out of, indemnity benefits, and remitted
by the respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was amended by Act
1281 of 2001, limiting attorney’s fees on medical benefits and
services for injuries after July 1, 2001.
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AWARD

Respondents are directed to pay benefits in accordance with the Findings

of Fact above.  All accrued sums shall be paid in a lump sum without discount and

this award  shall earn interest at the legal rate until paid, pursuant to Ark. Code

Ann. §11-9-809, and Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (Ark. Ct. App. 1995), Burlington Industries, et al v. Pickett, 64 Ark. App.

67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999), and Hartford Fire

Insurance Co. v. Sauer, 358 Ark. 89, 186 S.W.3d 229 (2004).

IT IS SO ORDERED.

                                                                    
ELIZABETH W. HOGAN                             
Administrative Law Judge                           


