
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F904141

BARBARA J. REID, EMPLOYEE
CLAIMANT

TEXAS BOOK COMPANY, INC.,
EMPLOYER RESPONDENT

TWIN CITY FIRE INSURANCE CO.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED DECEMBER 14, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE RONALD BURNETT,
Attorney at Law, Texarkana, Texas.

The respondent was represented by HONORABLE A. GENE
WILLIAMS, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

October 1, 2009, in Texarkana, Arkansas.  A Prehearing Order

was entered in this case on August 4, 2009.  This Prehearing

Order set out the stipulations offered by the parties and

outlined the issues to be litigated and resolved at the

present time.  A copy of the Prehearing Order was made

Commission's Exhibit No. 1 to the hearing record.  The

following stipulations were submitted by the parties, either

in the Prehearing Order or during the course of the hearing,

and are hereby accepted:

1. The employee/employer/carrier relationship existed
on December 17, 2008.



BARBARA J. REID - F904141

2

2. The claimant's average weekly wage was $294.16.
 
By agreement of the parties, the issues to be litigated

and resolved at the present time are as follows:

Claimant:

1. Compensability (specific incident and/or gradual
onset knee injury).

2. Temporary/total disability benefits from
January 24, 2009, to July 28, 2009.

3. Permanent/partial disability benefits
based upon her impairment rating (to be
obtained) and/or wage-loss. [Reserved]

4. Payment of medical expenses.

5. Mileage.

6. Attorney’s fee.

Respondent:

1. Compensability.

2. Application of Ark. Code Ann. § 11-9-411
(Texas Blue Cross/Blue Shield).

3. Notice under Ark. Code Ann. § 11-9-701.

The record consists of the October 1, 2009, hearing

transcript and the exhibits contained therein.  

DISCUSSION

At all relevant times in 2008 and early 2009, the

claimant was employed by the Texas Book Company which
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operates a book store at Cossatot Community College in

DeQueen, Arkansas and at two satellite campuses in Nashville

and Ashdown.  (T. 16, 53-54) The Nashville book store only

operated for one month twice per year and for two weeks once

per year.  (T. 57) During those periods, the claimant and

the manager, Carmel Davis, would haul boxes of books to the

satellite campus in a pickup truck and unload the books at

the satellite store.  (T. 57) 

The claimant testified that her job duties included

checking in books coming in from suppliers, unboxing books

to place them on shelves, buying books back from students,

and running a cash register, in addition to the travel and

book transfers required to operate the satellite store in

Nashville.  (T. 16) 

The claimant contends that she sustained a compensable

left knee injury on December 17, 2009, as the result of

either a specific incident or by gradual onset.  (Comm. Exh.

1, p. 2)   The claimant first saw a physician for her knee

on December 18, 2008, when she presented to Dr. Jonathan

Hoyt.  (C. Exh. 7, p. 1) Dr. Gregory Smolarz performed

medial meniscectomy surgery on the claimant’s left knee on

April 20, 2009.  (C. Exh. 9, p. 1) By the time of the
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hearing held on October 1, 2009, the claimant testified that

she had fully recovered, but was very cautious about walking

up stairs or on uneven ground.  (T. 34)

In order to receive benefits for a gradual onset or a

cumulative trauma injury, a claimant must prove by a

preponderance of the evidence (1) that she sustained an

injury arising out of and in the course of her employment;

(2) that the injury caused external or internal physical

harm to the body; (3) that the injury is supported by

objective medical finding; (4) that the injury was caused by

rapid repetitive motion; and (5) that the injury was the

major cause of any disability or need for treatment. 

Steveson v. Frolic Footwear, 70 Ark. App. 383, 20 S.W.3d 413

(2000).

In the alternative, to prove the occurrence of a

compensable injury as a result of a specific incident or

incidents which are identifiable by time or place of

occurrence, the claimant must establish by a preponderance

of the evidence: (1) that an injury occurred arising out of

and in the scope of employment; (2) that the injury caused

internal or external harm to the body which required medical

services or resulted in disability or death; (3) that the
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injury is established by medical evidence supported by

objective findings, as defined in Ark. Code Ann. § 11-9-

102(16); and (4) that the injury was caused by a specific

incident and is identifiable by time and place of

occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark.

App. 126, 938 S.W.2d 876 (1997). 

The evidence which most supports the claimant’s claim

that she sustained or developed a knee injury at work is her

own hearing testimony.  The claimant testified on direct

examination:

Q Can you tell the Judge how or when your
injury occurred?

A Well, Judge, it’s an accumulation of the job
duties of almost daily dealing with boxes of
college textbooks, lifting, unloading them, taking
books out of boxes.  Even loading up boxes to be
shipped out and, also, pushing the dolly and
pulling the dolly with those books on it and
unloading and loading books up.

Q Why does the date December 17, 2008, stand
out in your mind, ma’am?

A Well, that’s when my knee completely just
gave out on me.  I could not push the dolly.  I
tried to pull it, I couldn’t pull it.  I could not
do anything, and I had a lot of pain in my knee.
(T. 19)
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The claimant testified that she felt a sudden big pain

in her knee while moving the dolly on December 17, 2008,

between the truck and the book store in Nashville.  (T. 20)

The claimant testified that the four wheel dolly would carry

about nine boxes of books weighing approximately 65 pounds

each.  (T. 17)

The claimant testified that later that same day, as she

was driving and stopped to eat, she put her left foot out to

get out of the truck and slid half-way to the ground.  (T.

22)

In addition to the two incidents that the claimant

described from December 17, 2008, the claimant also

described an incident from approximately September of 2008

when she put out her left knee onto a chair while answering

the telephone, felt a sensation in her knee as if two screws

were under the cushion and felt some pain in her knee for

two days.  (T. 28)

I note that the claimant’s supervisor, Carmel Davis

testified that she recalled the claimant at one point saying

something about a chair, and Ms. Davis recalls looking at

the chair herself and finding nothing wrong.  (T. 55) Ms.

Davis testified that she recalled telling the claimant not
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to push the dolly on an occasion in December of 2008, and

Ms. Davis remembers the claimant’s knee going weak for a

second and catching herself on her other leg getting out of

the truck on December 17, 2008.  (T. 55, 60) I note that the

claimant also described to Dr. Smolarz on February 3, 2009,

having developed knee pain while answering the phone and

kneeling on a chair approximately six months earlier, i.e.,

in approximately September of 2008.  (C. Exh. 9, p. 2)

I note that the claimant’s claim regarding a work

related knee injury while working for Texas Book Company is

also supported by the claimant’s testimony that she first

started having noticeable knee problems the day she put her

knee into the chair in September, and by the claimant’s

testimony that she had never had any knee problems

whatsoever before starting her job at Texas Book Company. 

(T. 29, 34)

However, after reviewing the entire record I find that

the claimant failed to establish by a preponderance of the

credible evidence that she sustained a knee injury arising

out of her employment duties for Texas Book Company for the

following reasons.
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First, although the claimant now attributes her knee

pain to the cumulative effects of lifting books, loading

books and pushing books on a dolly, as well as an incident

in September of 2008, and/or two incidents on December 17,

2008, I note that when the claimant saw Dr. Hoyt on

December 18, 2008, the claimant advised Dr. Hoyt that she

had been experiencing knee pain for six months (not three

months), and the claimant indicated to Dr. Hoyt that she did

not know what she had done to her knee.  In that same

history, the claimant denied trauma to her knee to Dr. Hoyt

the day after she now contends she sustained a knee injury. 

(C. Exh. 7, p. 1)  

Second, the history which Dr. Smolarz took on

February 3, 2009, of the claimant’s knee problems starting

with a chair, is inconsistent in both cause and duration

with the history that the claimant gave Dr. Hoyt on

December 18, 2008, only six weeks earlier.

Third, I note that, consistent with the history the

claimant provided to Dr. Hoyt that she did not know what she

had done to her knee, the claimant sought treatment through

her husband’s insurance.  (T. 44) In fact, the claimant did

not notify Ms. Davis until May of 2009, i.e., until the
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month after her knee surgery at issue in this claim, that

she intended to file a workers’ compensation claim.  (T. 49) 

Fourth, no physician, either before or after Dr.

Smolarz’s surgical findings on April 20, 2009, has rendered

an expert medical opinion indicating that the knee

abnormality surgically treated by Dr. Smolarz is causally

related to any of the claimant’s various work duties at

Texas Book Company.

Fifth, I note that consistent with the initial history

taken by Dr. Hoyt (that the claimant did not know what she

had done to her knee) and the claimant’s course of action of

placing her treatment on her husband’s insurance (rather

than filing a workers’ compensation claim), Ms. Davis

credibly testified that she did not believe the claimant had

injured herself pushing the dolly on December 17, 2009,

because both Ms. Davis and the claimant had joked about

their aches and pains for a long time.  (T. 60) In fact, as

discussed above, the claimant did not advise Ms. Davis that

the claimant was filing a claim for an alleged work related

injury until the following May.

In summary, from the history that the claimant provided

to Dr. Hoyt on December 18, 2008, and the claimant’s course
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of action thereafter in filing her medical bills on her

husband’s insurance, I infer that the claimant was aware at

that time that her knee condition was not caused by her work

duties at Texas Book Company.  The claimant has therefore

failed to establish by a preponderance of the credible

evidence that her knee problems arose out of her employment,

either as a result of the three incidents that she

described, or as result of the lifting, unloading and

pushing duties that she described.   

To the extent that the claimant attributes her

condition to her general duties of lifting, unloading, and

pushing, I also find that the claimant has failed to

establish on this record that her job duties required rapid

repetitive motion of her left knee.

 The test for determining whether an injury is caused

by rapid repetitive motion is two-pronged:  (1) the task

must be repetitive and (2) the repetitive motion must be

rapid.  Malone v. Texarkana Public Schools, 333 Ark. 343,

969 S.W.2d 644 (1998).  Multiple tasks involving different

movements can be considered together to satisfy the

“repetitive element” of rapid repetitive motion.  Id. The

Arkansas Court of Appeals has summarized the Court’s
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analysis as follows in determining whether work duties are

properly classified as “rapid repetitive motion” in Holland

Group, Inc. v. Hughes, 95 Ark. App. 369, 237 S.W.3d 120

(2006):

In determining whether a worker's injury was the
result of repetitive and rapid motion, the
appellate courts have required some showing of how
rapidly the repetitive actions were performed. See
Hapney v. Rheem Mfg. Co., 342 Ark. 11, 26 S.W.3d
777 (2000) (Commission's denial of benefits
reversed where movements repeated every twenty
seconds); Parker v. Atlantic Research Corp., ___
Ark. App. ___, ___ S.W.3d ___ (June 30, 2004)
(where the Commission found that appellant's job
duties fell within the meaning of rapid repetitive
motion, considering the multiple tasks that she
was required to perform at high volume and with
quick and fast movements in a repetitive nature
over the course of a sometimes ten-to-twelve hour
shift, six to seven days a week, there was
substantial evidence to support the Commission's
finding that appellant's job duties required rapid
repetitive motion); Boyd v. Dana Corp., 62 Ark.
App. 78, 966 S.W.2d 946 (1998) (a series of
repetitive motions, performed 115 to 120 times per
day separated by periods of only 1.5 minutes,
constituted rapid motion within the meaning of the
statute); High Capacity Prods. v. Moore, 61 Ark.
App. 1, 962 S.W.2d 831 (1998) (movements repeated
every fifteen seconds found to be sufficiently
"rapid").

In the present case, the evidence establishes that the

claimant’s book store duties would vary between boxing books

unboxing books, cleaning books, and shelving books. (T. 19)

As discussed above, various times per year the claimant’s
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duties also involved transporting books by truck to a

satellite store and moving the books from truck to store

using a dolly.  (T 16-17) In addition, the claimant ran the

cash register.  (T. 56)  The claimant has failed to offer

any evidence to establish the pace at which she performed

her various job duties.  The claimant has therefore failed

to establish that her various job tasks, whether considered

separately or together, required rapid repetitive motion.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The employee/employer/carrier relationship existed
on December 17, 2008.

2. The claimant's average weekly wage was $294.16.

3. The claimant has failed to establish by a
preponderance of the credible evidence that she
sustained a compensable knee injury. 
Specifically, the claimant has failed to establish
by a preponderance of the credible evidence that
her knee problems arose out of her employment
either as a result of the three incidents that she
described or as a result of lifting, unloading,
and pushing duties that she described in her
hearing testimony.  In addition, to the extent
that the claimant asserts that she sustained a
gradual onset cumulative trauma knee injury, I
find that the claimant has failed to establish
that her various job tasks, either considered
separately or together, required rapid repetitive
motion.  
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ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


