
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F805104

JIMMIE REDMOND CLAIMANT

ST. JOSEPH’S MERCY HEALTH CENTER RESPONDENT EMPLOYER
(SELF-INSURED)

ORDER AND OPINION FILED OCTOBER 7, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE LAURA BETH YORK, Attorney at Law,
Little Rock, Arkansas.

Respondents represented by the HONORABLE RANDY P. MURPHY, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on September 11, 2009, in Hot Springs,

Arkansas.  A prehearing conference was held on June 23, 2009 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an April 15, 2008, compensable injury.

2.  The temporary total disability rate is $403.

The claimant contends that he is entitled to additional medical benefits,

temporary total disability benefits from August 8, 2008, to a date to be determined and

to attorney’s fees.

Respondents contend the claimant has received all the benefits to which he is

entitled; that he reached maximum medical improvement when he was released by Dr.



2

Bruce Smith without restrictions on or about July 15, 2008, with no permanent

impairment; and that after that date, he sought treatment on his own which was not

authorized and was not reasonable and necessary.  All benefits were controverted on

July 22, 2008.

ISSUES TO BE LITIGATED

1.  Additional medical.

2.  Temporary total disability benefits.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, the following findings of fact and

conclusions of law are made in accordance with Ark. Code Ann. §11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an April 15, 2008, compensable injury.

2.  The temporary total disability rate is $403.

3.  The claimant has proven by a preponderance of the evidence that the additional

medical he has requested is reasonable and necessary.

4.  Respondents are liable for the reasonable and necessary medical benefits.

5.  The claimant has proven by a preponderance of the evidence that he remained in

his healing period and unable to earn wages from August 8, 2008, through a date to be

determined.

6.  The claimant’s attorney is entitled to the maximum statutory attorney’s fee on
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benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

DISCUSSION

The claimant worked for the respondent employer as a housekeeper where he

mopped, ran a buffer and was stripping and waxing floors.  The claimant sustained a

compensable injury on April 15, 2008, when he slipped and fell on a floor with stripper

on it.  The claimant experienced pain in his arm and shoulder and was seen at the

emergency room at St. Joseph’s.  The claimant was off work and ultimately had right

shoulder surgery by Dr. Smith and then physical therapy.  On July 14, 2008, Dr. Smith

released the claimant at maximum medical improvement with no restrictions.  The

claimant returned to work cleaning carpets.  The claimant was having problems, as he

could not close his right hand and he could not raise his arm and these were problems

he only began to experience following the surgery.  The claimant continued to work for

a month but he testified that he complained of problems to Carolyn, HR person, but he

was not allowed to return to see Dr. Smith.

According to the medical records, the claimant returned to see Dr. Smith on July

22, 2008 and he also went to see Dr. Roy Puen for a second opinion.  Dr. Puen

referred the claimant to Dr. Paul Tucker.  The claimant presented with pain, unable to

lift his right arm over his head, unable to close his right hand and his right arm would

not straighten.  Dr. Tucker returned the claimant to work on August 8, 2008, on light

duty.  According to the claimant, his employer would not accommodate him, only full
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duty was offered.  The claimant spoke with both Carolyn in HR and his manager, Larry

Oswald.  The claimant testified that he has not returned to work nor has he been

released to full duty.  The medical indicates that Dr. Tucker recommended some

injections; however, the claimant testified he had not had those since he could not

afford to pay for those.  The claimant is now drawing social security disability.

The claimant testified that he would like to try injections recommended by Dr.

Tucker.  The claimant continues to have pain, the inability to raise his arm over his

head and he cannot make a fist or grip and cannot extend fully his right arm.  He can

no longer pick up his grandchildren and has trouble driving a car or mowing his yard. 

The claimant continues to do some household chores.

Under cross examination, the claimant testified that he asked Carolyn

Shackleford, HR, to see another doctor for a second opinion and he was told he had to

prove that he needed a second opinion.

ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has

the authority to accept or reject medical opinions and its resolution of the medical
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evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).

The claimant sustained an admittedly compensable injury and had acromioplasty

of the right shoulder on May 20, 2008, by Dr. Bruce Smith.  The claimant took four

weeks of physical therapy and on July 14, 2008, Dr. Smith opined that he had reached

maximum medical improvement and could return to work without restrictions.  The

claimant returned to work but continued to have problems with his inability to raise his

arm, inability to extend his right elbow and inability to grip with his right hand.  Dr. Smith

recommended the claimant obtain a second opinion; however, the insurance company

resisted this recommendation.  The claimant sought treatment on his own with Dr. Roy

Puen and was referred to Dr. Paul Tucker.  Dr. Tucker has now seen the claimant on at

least five occasions and has opined that his evaluation suggests the claimant has a

rotator cuff syndrome and has recommended steroid iontophoresis.  Dr. Tucker has

also opined that the claimant is not able to work as of August 8, 2008.  The last report

from Dr. Tucker did not release the claimant back to work.

I find the claimant has proven by a preponderance of the evidence that the

additional medical treatment he has pursued is reasonable and necessary and related

to his compensable injury.  Even Dr. Bruce Smith, the authorized treating physician,

recommended a second opinion.  I found the claimant credible when he testified that he

did not have problems with his right hand and elbow before the shoulder surgery.  Now,

the claimant has continued shoulder pain, problems extending his right elbow and

problems with griping with his right hand.  On September 12, 2008, Dr. Tucker’s notes



6

indicate the claimant’s right hand is swollen and the arm measurements for the right

and left arm were different.  Dr. Tucker further stated that the right and left shoulder are

noticeably different.  Simply, the claimant was having no problems with his right

shoulder, arm and hand until his fall on April 15, 2008.  He had shoulder surgery on

May 20, 2008 and he developed problems with his right elbow and hand.  Dr. Tucker

has recommended some further treatment for the claimant’s condition and I find the

treatment is reasonable and necessary in relation to the claimant’s injury. 

Respondents are liable for the reasonable and necessary medical treatment the

claimant has pursued since respondents controverted the claim.

The claimant next contends that he is entitled to temporary total disability

benefits from August 8, 2008, through a date to be determined.  In order to be entitled

to temporary total disability benefits, the claimant must remain in his healing period and

be unable to earn wages.  Ark. State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  

In the present case, the claimant has proven by a preponderance of the

evidence that he remained in his healing period and unable to earn wages after August

8, 2008.  The medical evidence from Dr. Paul Tucker revealed he opined the claimant

was unable to perform his housekeeping duties and Dr. Tucker was attempting to

provide some treatment for the claimant.  Respondents had controverted further

medical and would not pay for Dr. Tucker’s care and treatment; therefore, the claimant

was without funds to pursue the recommended treatment.  The claimant can only work

with his left hand at this time and he is right-handed.  His housekeeping job is not
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conducive to one-handed work.  The medical indicates the claimant is still in his

healing period and he is unable to work, since he is limited to one-handed activities.  I

find the claimant remains in his healing period and unable to work from August 8, 2008,

through a date to be determined.

ORDER

The claimant has proven by a preponderance of the evidence that the additional

medical he has requested is reasonable and necessary.  Respondents are liable for the

reasonable and necessary medical benefits.  The claimant has proven by a

preponderance of the evidence that he remained in his healing period and unable to

earn wages from August 8, 2008, through a date to be determined.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on

benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


