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 BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

                     CLAIM NO. F901507

WILLIAM G. RAYDER, EMPLOYEE CLAIMANT

GARLAND ENTERPRISES OF AR, LLC,
UNINSURED EMPLOYER                                     RESPONDENT

                  OPINION FILED OCTOBER 2,2009

A hearing was held before ADMINISTRATIVE LAW JUDGE CHANDRA HICKS,
on July 29, 2009, in Little Rock, Pulaski County, Arkansas.

The claimant was represented by The Honorable James A. McLarty
III, Attorney at Law, Newport, Arkansas.   

The respondent, Ms. Janie Garland, pro se, Pleasant Plains,
Arkansas.

                     STATEMENT OF THE CASE

     A hearing was held in the above-styled claim on July 29,

2009, in Little Rock, Arkansas.  A Prehearing Order was entered

in this case on May 27, 2009.  This Prehearing Order set forth

the stipulations offered by the parties, the issues to be

litigated, and their respective contentions.

     The following stipulations were submitted by the parties

either during the Prehearing Conference or at the time of the

hearing, these are hereby accepted.  

1.  The Arkansas Workers’ Compensation Commission has

jurisdiction of the within claim.

2.  The claimant suffered a leg injury as a result of

falling while in Colorado.
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3.  This claim has been controverted in its entirety.  

4.  At the time of the hearing, the claimant moved that

respondent no. 2 be dismissed as a party-respondent in this matter,

without any objection from respondent no. 1.  Therefore, this

motion was granted at the time of the hearing.  

By agreement of the parties, the issues to be presented at the

hearing were as follows:

1.  Whether the claimant is an employee of Garland 

Enterprises.

2.  Compensability of the claimant’s leg injury.

3.  Reasonable and necessary medical treatment.

     Claimant’s and the respondent’s contentions, as set out in

their response to the Prehearing Questionnaire.  These are hereby

incorporated herein by reference.

     The documentary evidence submitted in this case consists of

the Commission’s Prehearing Order of May 27, 2009, the claimant’s

Response to the Prehearing Questionnaire, and the respondent’s

Response to the Prehearing Questionnaire, as these have all been

marked as Commission’s Exhibit No. 1.  The claimant’s Medical

Packet was marked as Claimant’s Exhibit No. 1.  Check dated

February 6, 2009, was marked as Claimant’s Exhibit No. 2.  Milage

Invoice was marked as Claimant’s Exhibit No. 3.  Check Stubs were

marked as Claimant’s Exhibit No. 4.  Federal Express Air Bill was

marked as Claimant’s Exhibit No. 5.  Com Data Card Invoice was
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marked as Claimant Exhibit No. 6.  Com Data Card copy was marked

as Claimant Exhibit No. 7.  Log Book was marked as Claimant’s

Exhibit No. 8.  The Qualifications Records was marked as

Respondent’s No. 1, Exhibit No. 1.   

     The following witnesses testified at the hearing: the 

claimant, David Wilson, Janie Garland, Jeremy Milam, and Shay

Rayder.  

                          DISCUSSION

At the time of the hearing, the claimant was fifty-one years

old.  Prior to being injured on January 26, 2009, the claimant

worked as a commercial truck driver.  The claimant testified that

he holds a commercial driver’s license(CDL), from the state of

Arkansas.  He previously drove for other trucking companies,

including, but not limited to Howard Trucking, and M&L Express.   

     According to the claimant, he drove for Garland Enterprises

only a few months, as he began driving for them in September or

October of 2008.  The claimant testified that when he began

driving for them, he was driving for Howard Trucking Company.  He

testified that he had concerns whether his employment with Howard

would continue.  The claimant testified that in fact, this

company has folded and gone out of business since he went to work

on this job with Garland.  

     The claimant testified that Garland Enterprises is located

in Pleasant Plains.  He agreed that he went to the office
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building there seeking employment.  The claimant testified that

he spoke with Jeremy (Milam)and his mom (Ms. Janie Garland).      

     The claimant testified that he told them that he wanted to

drive for Garland Enterprises.  He agreed that he filled out

documents, an application, and those sorts of things as set forth

in documents submitted into evidence by Ms. Garland.  The

claimant testified that he showed them proof of a valid CDL, and

he signed a consent to submit to a drug-screen.  He agreed that

he went for a drug-screen at a facility in Searcy, at the expense

of Garland Enterprises.  

     He essentially agreed that he satisfied all the requirements

set forth by Mr. Milam and Ms. Garland.  According to the

claimant, based on what he had submitted, they told him he would

be hired, subject to the drug screen.  The claimant testified

that Mr. Milam set the rate of pay that he would receive, if and

when he started driving for them.  He agreed that it was so many

cents per mile, as that is pretty standard in the industry.  

     After completing his application and being cleared by the

drug screen, the claimant testified that it was about a week

before he undertook to pull his first load for Garland

Enterprises.  The claimant essentially testified that he was told

by Mr. Milaim to go to Cord-Charlotte to the sale barn to meet

with David Wilson to get his truck.

     The claimant testified that he obtained the truck from Mr.
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Wilson, who spent thirty to forty-five minutes with him,

discussing the truck, condition, and care of it.  According to

the claimant, Mr. Wilson, he told him to call him if he needed

anything.  He agreed that they did not discuss any other details,

such as employment, pay or anything of that sort.  The claimant

further agreed that he understood from Mr. Milam and Mr. Wilson

that Mr. Wilson owned a truck and trailer that he had leased to

Garland.  

     According to the claimant, he understood, he would be

driving his truck for Garland.  The claimant agreed that it was

Mr. Wilson’s responsibility of fixing the truck if it broke down. 

He testified that the sign on the side of the truck indicating

the company of Garland Enterprises.  The claimant agreed that

from that point on, he used Mr. Wilson’s truck to haul loads at

the direction of Garland Enterprises.  He testified that dispatch

(either Mr. Milam or Ms. Sherry, someone who worked for Garland

Enterprises), would give him direction as to where to go.  

     The claimant testified:

A.  Yes, sir.

     Q.  Who would contact you or give you direction as to where 
to go?

A.  Dispatch.

Q.  And who would be dispatch?

A.  Either Jeremy or Ms. Sherry.

Q.  Jeremy or Ms. Sherry?
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A.  Yeah.

Q.  Is Ms. Sherry someone else that worked for Garland --

A.  Worked for Garland --

Q.  –- in the office?

A.  Right.

Q.  And on a normal assignment, would you be told in 
advance, we want you when you drop this load at Amarillo,
from there we want you to go to another place and pick up to
the Wal-Mart Distribution Center or whatever and they would
give you directions as to where to go from there?

A.  Yes, sir.

Q.  While you were out on the road, sir, did you report in 
daily to Garland Enterprises?

A.  Pretty much.

Q.  Okay.  And that’s part of the life of a trucker, calling 
     in to dispatch in the morning and checking in?

A.  Yes, sir.

Q.  Did Garland provide an 800 number for you to use?

A.  Yes, sir.

Q.  And when you would speak, you would speak to whom?

A.  Jeremy, most times.

Q.  All right.  How were you paid?

A.  My wife went and got my paycheck on weekends.

Q.  I understand that; that’s how you got it, or she got it. 
But, who wrote –- or who cut the check to you?

A.  Garland Enterprises.

Q.  And in the exhibits before Judge Hicks, there is a copy 
of a representative check, correct?
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A.  Right.

Q.  And what was your check –- pay based upon, sir?

A.  Percentage per mile.

Q.  Cents per mile?

A.  Yeah.

Q.  And who determined how many miles it was from Point A to 
Point B?

A.  Their computer, I guess.

Q.  All right.  Garland Enterprises?

A.  Yes, sir.

Q.  And so mileage was computed by them and a rate was 
applied to that to produce a gross pay?

A.  Right.

Q.  Did Garland Enterprises deduct from or withhold from 
your pay any withholdings for taxes?

A.  Yes, sir.

Q.  You think they did?

A.  Yes, sir.

Q.  If you were out on the road, sir, and you needed fuel, 
how did you handle that transaction?

A.  By using a Com Data Fuel Card.
       
     The claimant admitted that whenever he needed fuel, he would

use the Com Data Fuel Card that was issued to him by Garland

Enterprises.  He further admitted that he would use this card to

access a cash advance.  According to the claimant, he would have

to contact Mr. Milam or Ms. Sherry to obtain permission to get
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cash.  The claimant testified that he would have to tell them how

much he needed and what for, and that sort of thing.  At which

point, they would give him some type of PIN number or okay that

he could go to the truck stop, and they would then give him the

money.   

     He testified that when he was hired by Garland Enterprises,

they had probably four or five other trucks, and he observed

about five people working in the office.  He denied that they

mentioned any type of workers’ comp coverage at the time of his

hire.

     The claimant testified that he was hurt on January 26th, in

Henderson, Colorado, as he had pulled a load there, which had

been loaded in Virginia.  According to the claimant, the load was

for shelving material, siding-type materials for Lowe’s

Distribution Center.  He testified that he had been dispatched

there by Ms. Sherry or Mr. Milam.  The claimant denied that Mr.

Wilson had anything to do with dispatching him on that load or

any of the loads that he made for Garland Enterprises.            

     With respect to the incident, the claimant agreed that he

was following the direction of Lowe’s to stay in his truck while

the load was being unloaded.  He admitted that he had started

back to the cab of his truck when he his right foot slipped on

ice/snow, causing him to fall.  According to the claimant, as a

result of the fall, the femur bone in his right leg was broken.  
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     The claimant testified that a Lowe’s representative called

an ambulance.  He was transferred to Rose Medical Center, where

he underwent surgery.  According to the claimant, he was

hospitalized there for a week and a half.  

     He testified that he spoke to Jeremy the next day, who told

him not to worry about the truck, as it had been taken care of. 

The claimant denied that Jeremy made any statements about his 

treatment or about taking care of the doctor bills.

     According to the claimant, when he checked into the

hospital, he essentially declared his status to them as being an

employee/truck driver for Garland Enterprises.  However, he

denied having told them he had any relationship with David Wilson

or D & W Trucking.  The claimant also denied having reported his

injury to Mr. Wilson.

     The claimant testified that he got from Colorado back

Arkansas by way of a Garland Enterprise truck.  He testified that

upon his return to Arkansas, he received treatment from Dr. Leo

Garbutt, an orthopedic surgeon.  He also received treatment from

Dr. Bill Cobb, an internal medicine doctor, and a prosthesis lab,

for them to create a new prosthesis.  

    He admitted that his right leg was amputated below the knee,

mid calf before, the fall.  According to the claimant, this

occurred as a result of an accident in 1986.  He was fitted for a

prosthesis in 1990.  The claimant testified that since this time,
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he has been able to fully function as a full-time truck driver,

tarping the loads, getting in and out of the truck without any

difficulty.

     According to the claimant, after the break of his leg in

Colorado, his old prosthesis would not work or fit anymore. 

Therefore, as a result of the injury, another prosthesis was

created.  As of the date of hearing, the claimant testified that

more work had to done on the prosthesis, as it is work-in-

process, although he was wearing it.

     The claimant denied having consumed any alcohol on the

evening of the incident.  He agreed that his medial costs from

the hospital in Colorado (of approximately $70,000.00), the care

by Drs. Garbutt and Cobb, and the prosthesis formation, have not

been paid by Garland Enterprises.  

     With respect to employment since his injury, the claimant

admitted that he has not worked for anyone since his fall.  He

denied having talked to Jeremy, Ms. Garland or anyone about his

injury or what they intended to do about it.  

     On cross examination, the claimant essentially admitted that

when he met Mr. Wilson in Cord-Charlotte, the truck had the name

D&W Trucking on it, but on the back fin of the truck it stated

that it was leased to Garland Enterprises.  

     The claimant admitted to being told initially by Ms. Garland

that she did not have a truck open, but an owner-operator did,
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and he would be driving his truck.  He admitted to having driven

previously for Phillip Garland, back in 2000.  

     The claimant admitted that when he got into his truck to

start driving it, he did not see anything(alcohol), in the truck. 

The claimant essentially testified that he no idea as to how

alcohol got into the truck.  

    He admitted that it was David Wilson’s truck that came to

pick him up from Colorado.  

     Upon being questioned by the Commission, the claimant

admitted that Garland Enterprises would tell him which load to

pick up or drop off.  According to the claimant, he received 

checks from Garland Enterprises.  He also admitted to making

application at Garland Enterprise offices.  The claimant further

testified that they provided him with everything that he needed

for driving, such as gas and tires if he needed them.  He also

testified that if he had a mechanical problem with the truck, he

would call Garland Enterprises.  The claimant specifically

testified that he believed he was an employee of Garland

Enterprises.  He explained that he believed this because this is

where he went to work, that is who he talked to, and that is who 

said they were employing him. 

     The claimant denied that he has ever been an independent

driver himself wherein he owned his own truck, nor has he ever

been in the business of leasing trucks and hiring over-the-road
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drivers.

    On redirect examination, the claimant testified:

Q.  Bill, at one occasion did the truck that you were 
driving, which was leased from Wilson to Garland, need
tires?

A.  Yes, sir.

Q.  And where did you go to shop for big truck tires?

A.  Batesville.

Q.  And who went with you and directed or oversaw the 
purchase of the tires that you bought?

A.  Ms. Garland.

Q.  Janie Garland here?

A.  Yes, sir.

Q.  Okay, that’s all.

     Mr. David Wilson testified as a witness on behalf of the 

claimant.   Prior to filing for bankruptcy, Mr. Wilson admitted

that he drove trucks.  He further admitted to having four owned

trucks and trailers.  He admitted to leasing trucks to Garland

Enterprises.  According to Mr. Wilson, he leased all four of his

trucks to Garland Enterprises.  

     He testified that under the terms of the lease, he got some

percentage off each load.  Mr. Wilson admitted to having called

Garland Enterprises and asking Jeremy if they had a driver and to

telling him, he had a truck just sitting there.  At which point,

they sent the claimant to him.  

     According to Mr. Wilson, he did nothing to screen the
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claimant through any kind of employment application process.  Mr.

Wilson testified that he did not set the terms of pay for the

claimant or how many cents per mile he received.  According to

Mr. Wilson, this was communicated to the claimant by Garland

Enterprises.  He also denied having anything to do with

dispatching the loads or negotiating the loads.

     He admitted that Garland provided its drivers with an 800

number.  Mr. Wilson testified:

Q.  Who exercised the control of your truck?

A.  Garland.

Q.  Who exercised the control over the driver of your truck?

A.  Garland.

Q.  As far as when Rayder was to be paid for the service he 
had rendered, who calculated his pay?

A.  Garland.

Q.  And who cut the check?

A.  Garland did.  Mailed it out of my settlement.

Q.  They might have adjusted your settlement because, but 
between them and the driver, they cut the check on their
check, correct?

A.  They did on him; I did on my drivers.

Q.  So, there were other drivers where you had a different 
relationship than you had with Mr. Rayder?

A.  Yes, sir.

Q.  And so Mr. Rayder, as compared to your other trucks, it 
appears he was a little bit different?

A.  Yeah.
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Q.  They paid him, correct?

A.  Right.

Q.  Not only did they control him, but they paid him, which 
was different from the way you did business on your other
trucks?

A.  Right.  They controlled all the trucks.  They had the 
say-so, the drivers, everything.  They could fire or hire.

Q.  How many –- they could hire or fire?

A.  Right.

Q.  So, if they didn’t like the way that Rayder was doing 
the work –- he drives too slow, he doesn’t get there on
time, he’s just not a good driver –- they have the power
under your relationship with them, to hire or fire?

A.  Right.  When you lease a truck, it belongs to them.

Q.  Ever any complaints voiced to you about the way Bill 
Rayder was driving your truck?  Complaints by Garland?

A.  No, sir.  Not to my knowledge.
     
     Mr. Wilson testified that to his knowledge, Garland

Enterprises employed about four or five salaried people in the

office about the time that the claimant worked for them. 

According to Mr. Wilson, Garland had other trucks that they ran

other than the ones that they leased from him.  He testified that

the claimant ended up driving another truck to Colorado because

he brought his truck in that he was driving and parked it and got

in his other truck and took it to Colorado.  According to Mr.

Wilson, the other driver had taken off is why the claimant took

this truck.

     On cross examination, Mr. Wilson essentially agreed that he
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discussed with Garland Enterprises the claimant being in the

hospital, being dismissed from the hospital, and they asked how

he wanted to get the claimant home.  Mr. Wilson agreed that he

had talked about paying for the claimant’s plane ticket home.  He

explained that the felt he should pay the claimant’s way home

since when he got hurt, he was in his truck.  

     On redirect examination, Mr. Wilson admitted the truck that

brought the claimant back from the Colorado hospital to Arkansas

was pulling a load for Garland Enterprises, with their signage on

the door and that it was his truck, being leased to Garland

Enterprises.  According to Mr. Wilson, the governmental authority

necessary for running these trucks was granted to Garland

Enterprises.  Mr. Wilson further testified that all the cargo

insurance and then insurance on his tractor and trailer was

provided through Garland, but he paid for it.  

     Mr. Wilson testified that since this claim arose against

Garland Enterprises, it has changed his name to 3-J Trucking.

     Upon being questioned by the Commission, Mr. Wilson

testified that there was a written lease between he and Garland

Enterprises for the trucks that he leased to them.  According to

Mr. Wilson, he was responsible for maintenance and upkeep of the

trucks.  He denied having ever written any checks to the claimant

for any of the work he performed.      

     Janie Garland also gave testimony during the hearing. 
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According to Ms. Garland, she was organizer of Garland

Enterprises, which was created in October 2004, as a limited

liability company.  Ms. Garland testified:

Q.  And who was the organizer of that limited liability 
     company?

A.  Me.  Janie Garland.

Q.  And who were the other members of the LLC?

A.  Phillip Garland.

Q.  So, it’s yourself and Phillip?

A.  Yes.

Q.  And who is Phillip?

A.  My ex-husband now.

Q.  And as an LLC, the monies that that business effort 
produced, did those pass through to you and Phillip’s
personal tax return?

A.  Yes.

Q.  Kind of like a partnership?

A.  Yes.

Q.  And you have an operating statement on your tax return 
that shows income, expense, and whatnot and whether or not
you made any –- or reported any profit?

A.  Right.  A profit and loss statement?

Q.  A profit and loss statement.

A.  Yes, yes.  I have a tax man that does my taxes.
   
     Ms. Garland admitted that Garland Enterprises was required

to hold permit authority from the ICC or some other agency to
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drive trucks or operate trucks in interstate commerce.  She

admitted to having filled out an application and once the

government, the Federal Motor Carrier, accepted the application,

she then had to submit insurance, liability insurance, and they

then gave her an MC number, which is called a Federal Motor

Carrier number.

     She testified:

Q.  Use Respondent’s Exhibit 1, if you would Ms. Garland,
and refresh your memory.  When did Mr. Rayder apply for
employment by your file?

A.  11-13-08.

Q.  11-13-08.  And in making application for employment, 
there are a number of forms in that packet, kind of go
through them, if you will.  What are we looking at if we
look in there?

     A.  We have an application for employment, which is the date 
that he actually applied.

Q.  All right, may I see that?  Driver’s Application for 
Employment.  And this application is an application to
drive.  It says, Company, Garland Enterprises of Arkansas,
LLC.,  P.O. Box 293, Pleasant Plains, 72568.  Would that be
the correct address for Garland at that --

A.  That is my mailing address.

Q.  Yes, ma’am.  And it says here that you are –- For 
Company Use –- the company being Garland Enterprises?

     A.  Uh-huh.

     She essentially admitted that documents entered into

evidence demonstrate that the claimant was employed on the 18th

and his employment was terminated on January 26, 2009 because of

his inability to work due to being in the hospital.  Ms. Garland
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admitted that Garland Enterprises paid for the claimant to be

drug tested through A-Test, in Searcy.  

     Ms. Garland admitted that the packet of Driver Application

for Employment and the information are the total file, concerning

his  application and hiring.  She admitted that the claimant did

not do anything(applications) with David Wilson to her knowledge.

     She  admitted that when the claimant was driven by his wife,

per Jeremy’s directions to the cattle barn at Cord-Charlotte, he

had never met Mr. Wilson.  

     At the time of the claimant’s injury, Ms. Garland testified

that Garland Enterprises had five people working in the office

and was running twelve or thirteen trucks.  Ms. Garland

testified:

Q.  So, in all, Garland Enterprises –- if these are all 
     found to be yours –- was involved with 17 to 18 people,      
     either on the road or in the office?

A.  Yes.

Q.  Now, have you come to understand since all this 
happened, that if you’re employed in this State, and you
have three or more employees, that you’re covered by
Workers’ Comp?

A.  Yes.

Q.  You understand that?

A.  I got a letter from the Workman’s Comp Commission --

Q.  Correct.

A.  –- that said you have to have this and I got Workman’s
Comp.
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Q.  You now have Workers’ Comp Insurance?

A.  Yes, I do.

Q.  Okay.  Under what name?

A.  It was under Garland Enterprises, is when we first got 
Workers’ Comp, and then when I changed my name, they
transferred it to 3-J Transport.

Q.  Okay.  When did you get Comp Insurance?

A.  It was either February or March; I’m not sure.

Q.  Right after Mr. Rayder’s --

A.  When I received my letter from the Workman’s Comp 
Commission that said you have to have Workman’s Comp.  I
contacted my insurance agent and we got Workman’s Comp.

Q.  Got it.

A.  Yes.

     According to Ms. Garland, while the claimant was pulling for

her, from November up until the time he was hurt, she generated

an average monthly billing of probably $100,000.00, gross.  

     She denied having paid Jeremy a salary.  According to Ms.

Garland, he got paid off his truck.  However, she admitted that

he is her son, and also worked for Garland Enterprises as a

dispatcher.  Ms. Garland essentially admitted that at the time of

the claimant’s accident, Sherry Roberts worked as a

secretary/dispatcher.  

     Ms. Garland admitted that any loads being picked up are

loads that they have negotiated, either with a broker or directly

with a shipper.  She testified:
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     Q.  Okay.  Do you recall anything right now, Ms. Garland, 
     while it’s fresh on your mind, that Mr. Wilson had just told 
     us about the operation that you felt was inaccurate?

A.  No, not that I can recall right now.

     She admitted that someone from Lowe’s called to advise that

the claimant had fallen and was being taken to Rose Medical

Center.

    Upon being questioned by the Commission, Ms. Garland admitted

that the claimant could have quit his employment without any

liability and that his employment was not for a specified amount

of time.  

     Jeremy Milam also gave testimony during the hearing.  He

admitted that any time the claimant was sent out on a load, he

dispatched him on the load.

     Prior to conclusion of the hearing, Ms. Garland was asked by

the Commission if the claimant made a false representation

concerning his physical condition.  She testified, “Oh, no,

ma’am.  He did not.  He has a waiver saying he is physically able

to drive.”      

     A review of the medical records demonstrates on January 26,

2009, the claimant received emergency medical care from Rose

Medical Center, in Denver, Colorado due to a mechanical fall.  At

that time, the claimant was assessed to have “a right femur

fracture.”

     On January 27, 2009, the claimant underwent surgery in the
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form of “open reduction and internal fixation of right

subtrochanteric hip fracture with Zimmer Ambi hip screw.” 

     The claimant was discharged from Rose Medical Center on

February 4, 2009.                                                 

                           ADJUDICATION      

A. Employee or Contractor

     In the instant matter, the claimant contends that he was an

employee of Garland Enterprises rather than an independent

contractor.      

     The determination of whether, at the time of an injury, an

individual was an independent contractor or an employee depends

on the facts of the case.  Franklin v. Arkansas Kraft, Inc., 5

Ark. App. 264, 635 S.W.2d 286 (1982).  The resolution of whether

an individual is an independent contractor or an employee

requires an analysis of the factors related to the employer’s

right to control and of factors related to the relationship of

the work to the asserted employer’s business.  In making a

determination, the Commission must look at the factors outlined

in D. B. Griffen Warehouse, Inc. v. Sanders, 336 Ark. 456, 986

S.W.2d 836 (1999) citing §220 of the Restatement (Second) of

Agency: 

1. the extent of control which, by the
agreement, the master may exercise over the
details of the work;

2. whether or not the one employed is engaged in
a distinct occupation or business;
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3. the kind of occupation, with reference to
whether in the locality, the work is usually
done under the direction of the employer or
by a specialist without supervision;

4. the skill required in the particular
occupation;

5. whether the employer or the workman supplies
the instrumentalities, tools, and the place
of work for the person doing the work;

6. the length of time for which the person is
employed;

7. the method of payment, whether by the time or
by the job;

8. whether or not the work is a part of the
regular business of the employer;

9. whether or not the parties believe they are
creating the relation of master and servant;
and

10. whether the principal is or is not in
business.

     Based on the evidence before me, I find that the claimant    

has proven by a preponderance of the evidence that he was an

employee of Garland Enterprises of Arkansas, rather than an

independent contractor.  

     The facts establishing this finding are that the claimant

was paid so many cents per mile, which is pretty much the

standard for this industry; that either party could terminate the

employment relationship at any time without liability; that

claimant did not work for anyone else at the time of his injury;

that the employer provided all the tools, materials/gas, and
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equipment(despite the fact that the truck was leased from D&W

Trucking) needed to perform the work; that the employer would

dispatch the claimant where he needed to go to pick up and drop

off a load, and controlled all aspects of the work; that the

claimant has never owned his own trucking business; that the work

the claimant performed was an integral part of the regular

business of Garland Enterprises; and the length of time for which

the claimant was employed was for an unspecified period of time.  

     In addition to this, the claimant credibly testified that he

believed that he was an employee of Garland Enterprises.  The

claimant’s testimony also demonstrates that he was able to access

cash advances using Garland Enterprises’ Com Data Card upon

obtaining permission from them do so while on the road.  The

truck that the claimant drove contained signage that it was a

truck leased to Garland Enterprises.  

     I think that it is especially noteworthy that Garland

Enterprises is the company that obtained governmental authority

for operating the claimant’s truck in interstate commerce.  It

also provided insurance coverage for the truck, albeit directly

or indirectly.   The evidence also demonstrate that Garland

Enterprises paid for the claimant’s drug screen and it provided

the claimant with an 800 number for him to use so that he could

report to dispatch on a daily basis.      

     Under such circumstances, I am constrained to find that the
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claimant was an employee of Garland Enterprises rather than an

independent contractor.  

     Next, the respondent contends that Garland Enterprises did

not regularly employee three or more employees at the time of the

claimant’s injury.  

     Therefore, the claimant must prove by a preponderance of the 

evidence that the respondent employed the requisite number of

employee to be covered by the Arkansas Workers’ Compensation Act. 

An injured worker must prove that the employer regularly employed

three or more employees.  Ark. Code Ann. § 11-9-102 (11)(A).      

     Ms. Garland’s testimony and the claimant’s testimony

demonstrate that at the time of the claimant’s injury, Garland

Enterprises had at least one employee, Sherry Roberts.  In

addition to this, the evidence demonstrates that at the time of

the claimant’s injury on January 26, 2009, at least one other

worker performed dispatching duties under identical circumstances

as Ms. Roberts, namely, Jeremy Milam.  Using the above factors

previously cited, I find that the preponderance of the evidence

clearly demonstrates that Mr. Milam was an employee of Garland

Enterprises.  In addition to this, at the time of the claimant’s

injury, there were other truck drivers performing duties under

similar circumstances as the claimant for Garland Enterprises. 

Hence, the claimant has met his burden of proof that Garland

Enterprises regularly employed three or more employees at the
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time of his injury.  

     As a result, I find that the employer and employee in this

case are subject to the provisions of the Arkansas Workers’

Compensation Law as provided by Ark. Code Ann. §11-9-103.   

B. Shippers’ Defense

     In Shippers Transport of Ga. v. Stepp, 265 Ark. 365, 578

S.W.2d 232 (1979), the supreme court recognized that public

policy places an obligation on an employee to give truthful

answers to a prospective employer's questions about his

pre-employment health condition. The court held that a false

representation on an employment application will bar recovery

under Arkansas' workers' compensation act if the employer meets

the following test:

     (1) the employee must have knowingly and willfully
     made a false representation as to his physical
     condition;

     (2) the employer must have relied upon the false
     representation and this reliance must have been a
     substantial factor in the hiring; and

     (3) there must have been a causal connection between
     the false representation and the injury.

See, Newsome v. Union 76 Truck Stop, 34 Ark. App. 35, 805 S.W.2d

98 (1991).

     In the present matter, I find that the Shippers defense does

not bar the claim.  Ms. Garland admitted that the claimant did

not make a false representation concerning his physical

condition.  She further admitted that the claimant had a waiver

demonstrating that he was physically able to drive.  
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     Based on this testimony, I find that the claimant did not

knowingly and willfully make a false representation as to his

physical condition when he applied for work at Garland

Enterprises.  I recognize that the claimant leg had suffered a

previous partial amputation of his right leg, however, he

testified that this prior injury did not prevent him from

performing normal work activities as a truck driver.  He was also

able to pass a DOT physical.  

C.  Compensability

     "Compensable injury" means an accidental injury causing 

physical harm to the body, arising out of and in the course of

employment and which requires medical services or results in

disability or death.  Ark. Code Ann. § 11-9-102(4)(A)(i).  A

compensable injury must be established by medical evidence

supported by objective findings.  Ark. Code Ann. §

11-9-102(4)(D).  The claimant must prove by a preponderance of

the evidence that he sustained a compensable injury. Ark. Code

Ann. § 11-9-102(4) (E)(i).

     After reviewing the evidence in this case impartially, 

without giving the benefit of the doubt to either party, I find

that the claimant has met his burden of proving by a

preponderance of the credible evidence that he sustained a

compensable injury to his lower right extremity while working for

the respondent-employer, in Colorado, on January 26, 2009.      

    Here, the parties stipulated that the claimant suffered an

injury to his leg, as a result of falling while in Colorado.  In
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addition, the claimant gave a credible account of the incident

and his testimony is corroborated by all the medical records of

evidence.  The evidence establishes that when the claimant’s fall

occurred, he was within the time and space boundaries of his

employment, and performing job duties that advanced his

employer’s interest (see above the claimant’s full discussion of

incident).  

     The claimant has received extensive treatment, undergone

surgery, and fitting for a new prosthesis as a result of his leg

injury.  The record contains objective findings establishing an

injury to his right extremity, which included, but was not

limited to, a right fracture of his femur.

     Therefore, based on all of the foregoing, I find that the

claimant has met his burden of proving by a preponderance of the

evidence that he sustained a compensable injury to lower right

extremity, on January 26, 2009, during and in the course of his

employment with the respondent-employer while performing work

activities in Colorado. 

D. Medical Benefits

     An employer shall promptly provide for an injured employee

such medical treatment as may be reasonably necessary in

connection with the injury received by the employee.  Ark. Code

Ann. § 11-9-508(a).  

     What constitutes reasonably necessary medical treatment is a

question of fact to be determined by the Commission.  Wright

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W.2d 750
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(1984).

     In the instant matter, I find that the claimant proved by a

preponderance of the evidence that all the medical treatment of

record for his compensable injury was reasonable and necessary in

relation to the injury received by him on January 26, 2009.  

     Specifically, all of the medical treatment of record for his

injury was geared toward evaluating, diagnosing, and treating the

claimant’s compensable injury pursuant to Ark. Code Ann. §

11-9-508(a).  

     Therefore, the respondent is liable for all the treatment of

record for the claimant’s compensable lower extremity injury.

             FINDINGS OF FACT AND CONCLUSIONS OF LAW 

     On the basis of the record as a whole, I make the following

findings of fact and conclusions of law in accordance with Ark.

Code Ann. §11-9-704.

     1.  The Arkansas Workers’ Compensation Commission has        
         jurisdiction of the within claim.

2.  The employee-employer relationship existed at all   
    relevant times.

3.  The respondent is an uninsured employer.

4.  This claim has been controverted in its entirety.

5.  Respondent no. 2, D&W is dismissed from this claim as a  
    party-respondent.   

6.  The preponderance of the evidence demonstrates that 
    the claimant was an employee of Garland Enterprises 
    of Arkansas.  

7.  The preponderance of the evidence demonstrates that 
    Garland Enterprises regularly employed three or     



29

    more employees at the time of the claimant’s        
    injury on January 26, 2009.

8.  The claimant proved by a preponderance of the       
    credible evidence that he sustained a compensable   
    injury to his lower right extremity during and in   
    the course of his employment with the respondent-   
    employer, Garland Enterprises of Arkansas. 

         on January 26, 2009.              

9.  The claimant proved by a preponderance of the       
    evidence his entitlement to all the medical 

         treatment of record pursuant to Ark. Code Ann. 
         § 11-9-508(a).
   
    10.  The respondent, Garland Enterprises, is directed to pay  
         immediately the remainder balance ($244.00) of the court 
         reporters’ fee pursuant to Commission Rule 099.20.       
         Failure to do so may result in sanctions, Ark. Code Ann.
         §11-9-706.   

    11.  All issues not litigated are reserved under the Act.

      
                               AWARD

     The respondent is directed to pay benefits in accordance 

with the Findings of Fact and Conclusions of Law set forth in

this Opinion.  

     A copy of this Order has been forwarded the Compliance 

Division for possible sanctions against the employer pursuant to 

Ark. Code Ann. § 11-9-401 and §11-9-406.

     IT IS SO ORDERED.

__________________________
         CHANDRA HICKS

Administrative Law Judge

CH 
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