
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F706873 (06/26/07)

MARK QUALLS, EMPLOYEE  CLAIMANT

PHILLIP NELSON-NEA CONST., EMPLOYER         RESPONDENT

UNION INSURANCE COMPANY, CARRIER         RESPONDENT

OPINION FILED DECEMBER 18, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ANDREW L. BLOOD, on October 16,
2009, at Jonesboro, Craighead County, Arkansas.

Claimant represented by the HONORABLE JIM R. BURTON, Attorney at Law, Jonesboro,
Arkansas.

Respondents represented by the HONORABLE GUY ALTON WADE, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to additional workers’ compensation benefits.  On September 14, 2009, a pre-hearing conference

was conducted in this claim, from which a Pre-hearing Order was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of the claimant, coupled with medical reports and other documents

comprise the record in this claim.
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DISCUSSION 

Mark Jason Qualls, the claimant, with a date of birth of December 28, 1986, is a high

school graduate. Claimant commenced attending vocational technical school of his mechanic’s

certification following his June 26, 2007, compensable injury.  The claimant begin working for

respondent-Phillip Nelson, who is his uncle, at the age of thirteen (13). Claimant explained that

the worked for respondent-employer during the summers.

After high school, respondent-employer was the first place that the claimant worked. 

Claimant acknowledged that he sustained prior injuries to his ankle and knees.  The knee injury

was sustained when he slipped on some water on the gym floor while in high school.  Claimant

sustained a compound fracture to the ankle in a canoe accident.  It was as a result of the canoe

injury that the claimant first came under the care and treatment of Dr. Brandt, who performed

ankle surgery in 2003.  

On June 26, 2007, the claimant sustained a injury to his right shoulder within the course

and scope of his employment.  The claimant was a heavy equipment operator for respondent-

employer. At the time of the injury the claimant was operating a bulldozer which was equipped

with a metal cage.  The testimony of the claimant reflects that at the time of the accident he was

operating the dozer when:

I didn’t hit - it broke over.  We came up on a mound and
when the dozer broke over it, it slammed me forward. (T. 33).

Yeah, I hit the two by two (2 x 2) steel post, like a roll cage,
and it threw and slung me into it. (T. 10-11).

During his deposition claimant testified that he was slung forward and thrown onto the roll cage

bar, striking between his neck and shoulder blade.  During the hearing claimant identified the site



3

of contact as between the between the neck and the shoulder.  

In describing his immediate symptoms following the accident, claimant explained that he

had no movement in his right arm.  Claimant elaborated on the afore, noting that the arm was

“just there” and the he could not move it or hold it up.  Claimant went to the Urgent Care Clinic

in Jonesboro for treatment of his injury.  The claimant was ultimately referred to Dr. Brandt for

the injury.  

The testimony of the claimant reflects that his medical treatment under the care of Dr.

Brandt included being furnished with braces to wear on his wrists for carpal tunnel and injections. 

The claimant returned to work.  Claimant testified that a couple of months following the accident

he underwent shoulder surgery under the care of Dr. Brandt.  Claimant’s testimony reflects that

he remained under the care of Dr. Brandt for an additional six (6) months.

The claimant’s testimony reflects that he continued to experience symptoms, which he

attributed to the June 26, 2007, accident, following his shoulder surgery:

I still had sharp pains that ran down my arm, I still had 
a log of problems with lifting my arm over my head, and headaches
- massive migraines.  (T. 13).

Claimant noted that the headaches are more on the right side than the left side.  Claimant also

noted residual on the left of “a little tingling”. (T. 13).  The testimony of the claimant reflects that

following his February 2008 full duty release with no impairment rating by Dr. Brandt he 

attempted on one occasion to return to him.  The claimant testified he was able to make an

appointment and see Dr. Brandt, however further medical treatment was not provided.

Pursuant to a change of physician request, the claimant was seen by Dr. Jeff Angel, a

Batesville orthopedic surgeon, in April 2009.  Claimant testified that he has undergone additional
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diagnostic testing, to include an MRI scan of the shoulder area, pursuant to the directions of Dr.

Angle but has not had any treatment.  Claimant maintains that Dr. Angel also wanted to obtain an

MRI of the cervical spine.  In describing the pattern of numbness in his right upper extremity,

claimant testified:

It starts right in my lower arm, and works its way up my 
neck and all the way down to my fingers. (T. 15).

Claimant noted the numbness is in his entire hand.  Claimant observed that the numbness

symptom, “comes and goes, pretty much, daily”, noting that sometime it is present when he wakes

up in the morning and sometimes not. (T. 16).  Claimant also noted that the duration of the

symptoms varies.  

Claimant’s testimony reflects that when he returned to work he was employed at

Kentucky Fried Chicken as a cook for eight (8) to nine (9) months.  Claimant noted that the

activities of lifting and carrying were minimum in the cook job.  Claimant left KFC when he was

offered a job at Rocky’s Auto garage working on automobiles with better pay.  

The claimant noted that his training at Barton Vo-Tech in Pocahontas was in furtherance

of automotive mechanic certification.  The testimony of the claimant reflects that he is able to

perform his job as an automotive mechanic without difficulty with the exception of overhead. 

Claimant explained regarding the afore:

Just, when I’m starting to work with my hands over my 
head, my arms go numb, and I get sharp pains in my neck.  I can’t
hardly keep my hands over my head very long. (T. 17).

Claimant denies ever experiencing neck symptoms and complaints prior to the June 26, 2007,

compensable injury.  The claimant started his classes at the vo-tech school in June 2007 shortly
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before his accident in June 26, 2007.  

Claimant is not presently taking prescription medication.  While under the care and

treatment of Dr. Brandt claimant was prescribed Percocet, however refills were not authorized

once the medication ran out.  The claimant noted that the only bill he continues to receive in

connection with the treatment of his is from the hospital in Salem.  Claimant explain the manner in

which the one visit to the hospital in Salem came about:

It was about three (3) days after the accident and I had this
real sharp pain going up my neck and my arm just started hurting 
really bad, so my mon took me up there and they checked me out a
little bit and gave me some medication. (T. 18).

Claimant was directed by the attending emergency physician to follow up with his regular doctor.  
The claimant was paid temporary total disability benefit while off work until his release by Dr.

Brandt in February 2008.      

Claimant works four (4) hours per day Monday through Thursday at the automotive

garage and all day Friday.  Claimant attends vo-tech classes each week day except Friday.

During cross-examination the claimant acknowledged that as a result of the shoulder

surgery performed by Dr. Brandt in connection with the June 26, 2007, accident he realized some

improvements, to include the range of motion in his arm and shoulder.  Claimant noticed

following the surgery the presence of some popping.  Claimant acknowledge undergoing some

physical therapy for a period of time following the surgery.    

    The medical in the record reflects the presence of a July 12, 2007, MRI scan of the claimant’s

right shoulder.  The report reflects, in pertinent part:

FINDINGS:
There is AC joint hypertrophy of mild degree with no bony spur
formation but there is considerable edema around the joint and 
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some edema in the adjacent soft tissues particularly superior to
the joint.  No focal synovial cyst is identified but rater edema 
along the distal clavicle with no definite fracture or dislocation
seen.  The rotator cuff is intact.  Glenoid labrumis normal and
biceps tendon is in the biceps grove.

OPINION:
1.   Only mild hypertrophy at the joint with considerable
      edema around the joint suggesting possibility of acute
      injury.  No fracture.  (RX. #1, p. 1).

The medical in the record reflects that the claimant underwent a right shoulder

arthroscopy subacromial decompression on December 5, 2007, under the care of Dr. Brandt.  The

claimant was seen by Dr. Brandt on February 27, 2008.  The February 27, 2008, report relative to

the afore visit of the claimant reflects, in pertinent part:

PLAN: At this point, he still has some difficulty sleeping at night
and I have told him this most likely will improve with time.  I will
release him to full duty.  Utilizing the American Medical Association
guide for evaluation of permanent impairment, there is no permanent 
impairment. (CX. #1,p. 2).

Responsive to a August 9, 2008, inquiry from respondent-carrier, Dr. Brandt relayed that

the claimant was capable of returning to work light duty on January 9, 2008; that he reached

maximum medical improvement on February 27, 2008, at which time he was capable of returning

to full duty, and that no further treatment was anticipated in relation to the claimant’s shoulder

injury. (RX. #1, p. 2-3).

On April 13, 2009, the claimant was initially seen by Dr. Jeffrey Angel, a Batesville

orthopedic surgeon, with a chief complaint of right shoulder injury attributable to the June 2007,

compensable injury in the employment of respondents.  The April 13, 2009, report reflects, in

pertinent part:
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Mechanism of Injury:
The patient was at work and running a bull dozer.  The patient
describes the mechanism of the injury as a hyperextension injury
and reports there was immediate pain in the injured extremity.  The
pain is currently mild to severe in intensity and has an aching, sharp, 
and popping quality.  It radiates into the neck.  He denies any additional
injuries.

Patient also states that he has severe headaches with radiating numbness
from shoulder to the finger tips.  He has had surgery by Dr. Jason Brandt
on 11/27/2007.  Has was not getting better, so he requested from w/c to 
be transferred for further care. (CX. #1, p. 3).

During  his examination of the claimant during the April 13, 2009, visit, Dr. Angel obtained x-rays

of the claimant’s shoulder.  The April 13, 2009, report reflects that Dr. Angel ordered a MRI of

the cervical spine, “since he has radiation of pain to digits”, as well as an MRI of the shoulder to

assess the shoulder/cuff.  Finally, the April 13, 2009, report reflects that the claimant would return

after the MRI was performed.  

The claimant was next seen by Dr. Angel on April 20, 2009, in follow up for the results of

the MRI of the right shoulder.  The progress note relative to the afore visit reflects, in pertinent

part:

MRI shows fragmentation of acromion consistent with fracture off
of distal clavicle.  Fluid in a/c joint.  Pain is throughout whole arm.
Runs from neck down to tips of fingers.

*       *       *

Assessment

C AC Separation, Grade 1 831.04
C Cervical Radiculopathy (Probable) HNP 722.0

PLAN
Instructions

MRI of cervical spine since patient is still only 
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complaining of radicular pain.
Disposition

Return after MRI performed before next clinic visit. .
(CX. #1, p. 9).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the claimant, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On June 26, 2007, the relationship of employee-employer-carrier existed among 

the parties.

3. On June 26, 2007, the claimant sustained an injury to his right shoulder and 

cervical area arising out and in the course of his employment to his employment. 

4. A Change of Physician Order was entered on March 18, 2009, by the Medical 

Cost Containment Department of the Arkansas Workers’ Compensation Commission, pursuant to

Ark. Code Ann. § 11-9-514 (a)(3)(A)(iii) (Repl. 2002), designating Dr. Jeffrey Angel as the

authorized treating physician for the June 26, 2007.

5. The diagnostic study (cervical MRI) recommended by Dr. Angel is reasonably 

necessary in connection with the treatment of the claimant’s June 26, 2007, compensable injury.

6. The respondents shall pay all reasonable hospital and medical expenses arising out

of the injury of June 26, 2007.

7. Respondents have controverted the claimant’s entitlement to additional medical 

benefits, to include diagnostic study recommended by Dr. Jeffrey Angel.
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CONCLUSIONS

It is undisputed that the claimant was involved in a work-related accident on June 26,

2007, which required medical treatment, and for which he later underwent surgery on his right

shoulder.  The claimant asserts that he obtained a change of treating physician because he

continued to experience symptoms following his return to work after his release by his original

treating physician.  Claimant contends that his new physician has recommended additional

diagnostic studies, however respondents have refused to authorize same.  Claimant seeks the

afore recommended treatment as well as controverted attorney fees.  Respondents contend that

the claimant has been provided all appropriate medical benefits.

The present claim is one governed by provisions of Act 796 of 1993, in that the claimant

asserts entitlement to additional workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provisions. 

There is not a dispute regarding the occurrence of the June 26, 2007, work-related

accident.  The claimant presents credible testimony regarding the mechanics of the June 26, 2007,

accident as well as the residuals experienced thereafter.  There is no evidence in the record to

reflect that the claimant previously experienced symptoms, complaints, or limitations regarding his

upper extremity, shoulder, or neck before the June 26, 2007, accident.  

Although the claimant underwent surgery relative to his right shoulder under the care of

Dr. Jason Brandt, a Jonesboro orthopedic surgeon in December 2007, his symptoms did not

completely abate.  The medical reflects that at the time of his February 27, 2008, visit, in which

the claimant was released from the care of Dr. Brandt, claimant continued to register complaints

attributable to the compensable injury.  
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When examined/evaluated by Dr. Jeffrey Angel on April 13, 2009, pursuant to a Change

of Physician Order, claimant relayed a consistent credible history of his injury and continued

symptoms attributable to the June 26, 2007, compensable injury.  The subsequent examination by

Dr. Angel and diagnostic studies elicited objective findings relative to the claimant’s June 26,

2007, compensable injury.   There is no evidence in the record to reflect that the claimant has

sustained a subsequent injury or been involved in another accident since that sustained in the

employment of respondents on June 26, 2007.

Ark. Code Ann. §11-9-508 (a), mandates that the employer provide such medical services

as may be reasonably necessary in connection with the employee’s injury.  Whether a medical

procedure or device is reasonable and necessary is a question of fact to be decided by the

Commission.  Air Compressor Equipment v. Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000).  In

the instant claim, the claimant’s treating physician, Dr. Angel, has clearly relayed a basis for his

recommendation regarding the cervical MRI of the claimant.  The evidence preponderates that the

recommended diagnostic studies are reasonably necessary in connection with the treatment of the

claimant’s June 26, 2007, compensable injury.  Respondents have controverted the claimant’s

entitlement to the recommended medical treatment under the care of Dr. Angel.

AWARD

Respondents are herein ordered and directed to pay all reasonably necessary medical,

nursing, hospital and other apparatus expenses in connection with the claimant’s compensable

injury of June 26, 2007, to include the diagnostic studies - cervical MRI -  recommended by Dr.

Jeffrey Angel, the claimant’s authorized treating physician.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,
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until paid.

Matters not addressed herein are expressly reserved.  Since indemnity benefits are not

awarded herein, pursuant to Ark. Code Ann. § 11-9-715, there is not a basis for an award of

attorney fees.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE 

   


