
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F402928

STEVE H. POTTS, EMPLOYEE CLAIMANT

FIRESTONE TUBE COMPANY, EMPLOYER RESPONDENT NO. 1

OLD REPUBLIC INSURANCE COMPANY, CARRIER/TPA RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION FILED SEPTEMBER 11, 2009

Hearing before Administrative Law Judge O. Milton Fine II on June 17, 2009, in Conway,
Faulkner County, Arkansas.

Claimant represented by Mr. Aaron Martin, Attorney at Law, Fayetteville, Arkansas.

Respondents No. 1 represented by Ms. Betty Hardy, Attorney at Law, Little Rock,
Arkansas.

Respondent No. 2, represented by Mr. David Pake, Attorney at Law, Little Rock, Arkansas,
not participating.

STATEMENT OF THE CASE

On June 17, 2009, the above-captioned claim was heard in Conway, Arkansas.  A

prehearing conference took place on March 30, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.
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Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  A third was added, resulting in the following three, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The previous decisions in this claim by Administrative Law Judge Mark

Churchwell, the Full Commission, and the Arkansas Court of Appeals are

binding on this proceeding under the Doctrines of Law of the Case and Res

Judicata.

3. Page one of Respondents No. 1 Exhibit 1 is a medical record from Dr. Keith

Lipsmeyer.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Dr. Lipsmeyer is an authorized treating physician of Claimant.

2. Whether Claimant is entitled to mileage related to his medical treatment and

additional medical expenses in the forms of medications prescribed by Dr.

Lipsmeyer and visits to him.

Contentions

The respective contentions of the parties are as follows:
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Claimant:

1. Claimant contends that he is entitled to additional medical benefits.

Specifically, the Claimant was prescribed medication by an approved

provider, Dr. Lipsmeyer.  These prescriptions were partially paid by the

Claimant’s group health care and partially paid by the Claimant.

Respondents No. 1:

1. That the Claimant has been provided all appropriate benefits to which he is

entitled for the work-related injury.

2. Respondents No. 1 have paid the Claimant’s medical expenses and

temporary total disability benefits and benefits for Claimant’s permanent

impairment rating.

3. Respondents No. 1 assert that the additional benefits sought by the Claimant

are not reasonably necessary or related to his work-related injury.

4. Respondents No. 1 reserve the right to assert additional contentions as may

become known through discovery.

Respondent No. 2:

1. The Second Injury fund requests that the Fund be excused from filing a

prehearing questionnaire response and participating in the upcoming

telephone conference until wage loss issues become ripe.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the
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testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704

(Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. The issue of whether Dr. Keith Lipsmeyer is an authorized treating physician

is moot and will not be addressed.

4. Claimant has not proven by a preponderance of the evidence that his

alleged treatment by Dr. Keith Lipsmeyer in 2007 and 2008 was reasonable

and necessary.  Moreover, he has not proven that he is entitled to

reimbursement for mileage incurred in connection with the alleged treatment.

CASE IN CHIEF

Summary of Evidence

The witnesses at the hearing were Claimant and Jamie Starr.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, medical records,

consisting of one index page and 23 numbered pages thereafter; and Respondents No.

1 Exhibit 1, other medical records of Claimant, consisting of six numbered pages.  In

addition, pursuant to a request by Respondents No. 1 and without objection by Claimant,

the transcripts of the previous hearings in this case conducted are incorporated herein by

reference.



Potts - Claim No. F402928 5



Potts - Claim No. F402928 6

Testimony-Hearing

Steve Potts.  Under questioning from his attorney, Claimant testified that he

requested the hearing because Respondents No. 1 owe him for medical and prescription

bills connected with Dr. Keith Lipsmeyer.  Claimant stated that Lipsmeyer is an authorized

treating physician.

He previously treated with Dr. Bruce Safman, who prescribed medication and

administered trigger point injections.  Respondents No. 1 paid for that treatment, which

helped his condition.  Claimant’s testimony was that he missed an appointment with

Safman on January 7, 2007 because he had to attend a funeral.  He contacted Jamie Starr

of Gallagher Bassett prior to the funeral, told her of the situation, and was told that it would

be okay to reschedule with Safman’s office.  The doctor’s office told him the adjustor, Starr,

had to be the one to reschedule the appointment, so Claimant asked Starr to do so.  She

agreed to; but according to Claimant, she never did so.  He testified that thereafter, he

attempted to contact Starr multiple times–even leaving messages–without success.

Claimant insisted that he never refused any treatment by Safman.

In seeking to determine the status of his claim, Claimant stated that he also

contacted Lorrie Chesser, who is over the Health and Safety Department at Respondent

Firestone.  She told him that she had discussed the matter with Gallagher Bassett and that

his claim had been closed.  Thereafter, he tried contacting Starr and others, to no avail.

Ultimately, Claimant returned to treat with Dr. Lipsmeyer.  He stated that while Lipsmeyer

had been his family physician for over 20 years, he had previously treated with him for his

compensable neck injury.  He had prescribed Duragesic patches, which Respondents No.
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1 had covered.  In addition, prior to undergoing his last neck surgery, he underwent his

pre-op testing in Dr. Lipsmeyer’s office.  This was covered as well.

After returning to Lipsmeyer, Claimant was been provided with medication, including

what Dr. Safman had been prescribing.  He has since been permitted to go back to

Safman, and Respondents No. 1 are paying for the treatment.  Claimant denied being in

any accidents involving his neck since 2004.

Under questioning from Respondents, Claimant testified that his compensable neck

injury occurred in February 2004.  However, he had some previous neck problems in 2000

and 2001 and underwent surgery as a result.  After the 2004 injury, he initially saw

Lipsmeyer.  Later, he saw other physicians as well as some specialists, including Drs.

Safman, Jay Lipke, John Yocum and John Wilson.  He also saw Dr. Lipsmeyer for his 2004

pre-surgery evaluation.

When Claimant went to Dr. Lipsmeyer on February 19, 2007, shortly after the

funeral incident, he was treated for bronchitis.  He went to him until he saw Dr. Yocum in

May 2008, and then started going to Dr. Safman again.  During this period when Claimant

was treating with Lipsmeyer, the visits and prescriptions were covered by Medicare or his

group health insurance.  However, Claimant admitted that Dr. Lipsmeyer did not attempt

to bill Respondents No. 1 at the time.

In follow-up questioning from his counsel, Claimant stated that he did request that

Lipsmeyer bill Respondents No. 1 for any treatment related to his compensable injury.

Under questioning from me, Claimant testified that Dr. Foley, the surgeon who last

operated on his neck, was the one who sent him to Dr. Lipsmeyer for his pre-operative
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check.  Foley did this because he did not have admitting privileges at the hospital in

Morrilton.  In addition, one the doctors who treated Claimant in connection with his work-

related cervical injury sent him at one point to Lipsmeyer to adjust his hypertension

medication.  After Respondents No. 1 allegedly closed his case following the funeral

incident, he went to Dr. Lipsmeyer in order to continue receiving medication for his neck

injury.

Asked how he ended up returning to Dr. Safman, Claimant stated that Dr. Yocum

referred him.  Respondents No. 1 are paying for his treatment with Dr. Safman.  Claimant

is not seeking permission to return to Lipsmeyer, but merely wants the treatment he

supplied during the interim to be covered by Respondents No. 1.

In further questioning from his counsel, Claimant clarified that Dr. Lipsmeyer was

authorized to treat him for his neck injury right after it occurred in 2004.

Jamie Starr.  Called by Respondents No. 1, Starr testified that she has been

employed by Gallagher Bassett Services since April 2007.  She is the representative for

the instant claim.  The previous representative was Heather Brazil–who is the person

Claimant would have spoken with in January 2007 about his claim.  Starr denied ever

telling Claimant that his claim had been closed.  Her testimony was that Gallagher Bassett

has paid for all of Claimant’s treatments with Drs. Safman, Lipke, Wilson and Yocum.

Except for a February 19, 2007 visit concerning bronchitis that was paid in error, the visits

to Dr. Lipsmeyer from February 2007 through May 2008 were not covered; but they were

not presented to Gallagher Bassett for payment.  Starr arranged for Claimant’s May 8,

2008 appointment with Lipke.
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When questioned by Claimant, Starr stated that she has spoken with him four or five

times, and has scheduled and rescheduled doctor’s appointments for him.  Brazil’s notes,

which Starr reviewed, do not reflect that she told Claimant that his claim had been closed.

However, Starr admitted that she was not privy to their conversations.

Under further questioning from Respondents No. 1, Starr explained that the claim

notes are detailed.  They do not reflect that anyone informed Claimant that his claim had

been closed.

Records-Medical

The records of Claimant that were introduced at the hearing and are part of

Claimant’s Exhibit 1 and Respondents No. 1 Exhibit 1 reflect, inter alia, the following:

On January 23, 2007, Dr. Safman reported that Claimant did not keep or cancel his

January 23, 2007 appointment.  Hence, a fee of $50.00 was charged for the non-

appearance.

Claimant presented to Dr. Lipsmeyer on February 19, 2007 with sinus problems, a

sore throat, and a cough.  He was diagnosed as having bronchitis.

Dr. Wilson on February 20, 2007 wrote Dr. Lipsmeyer of his findings from his

examination of Claimant on that date.  Lipsmeyer wrote the following on March 20, 2008:

To Whom It May Concern

RE:  Steve Potts

Dear Sir or Madam:

Steve Potts has been my patient for a long time.  He has had multiple
surgical procedures to his cervical spine.  He has pain and requires
Tramadol to relieve this pain.  Tramadol 50 milligrams, one or two every four
hours as needed is reasonable and necessary.  This is in connection with his



Potts - Claim No. F402928 10

work related injury.  All of these opinions are within a reasonable degree of
medical certainty.  Copies of his chart can be supplied.

Claimant returned to Lipsmeyer on March 30, 2007 “for a complete check up.”  His

cholesterol was checked, and he was diagnosed with hyperlipidemia.  He was also

assessed for impotency problems.  While Lipsmeyer reviewed Claimant’s medications,

noted that most of them relate to his degenerative disc disease, and re-wrote his Celebrex

prescription, the overarching purpose of the visit appears to have been a general checkup,

and treatment of the impotency and high cholesterol.

PROCEDURAL HISTORY

On January 11, 2006, the first hearing on the instant claim took place.

Administrative Law Judge Mark Churchwell on April 10, 2006 issued an opinion containing

the following findings of fact and conclusions of law:

1. The employee-employer-insurance carrier relationship existed on
February 27, 2004.

2. The claimant’s average weekly wage in 2004 was such that he is
entitled to the maximum compensation rates of $453.00/$340.00.

3. The Arkansas Workers’ Compensation Commission has jurisdiction
of the within claim.

4. Respondent No. 1 accepted liability for a work-related injury on
February 27, 2004.

5. The claimant sustained a prior neck injury which resulted in a 7%
impairment to the body as a whole on June 27, 2001 and which
Respondent No. 1 accepted and paid.

6. The claimant has been assigned a 5% permanent anatomical
impairment rating for his 2004 injury over and above his prior
permanent anatomical impairment ratings, and the new rating has
been accepted by Respondent No. 1.
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7. The claimant sustained on May 3, 1996 a neck injury which
Respondent No. 1 accepted as compensable and paid a 10% rating.

8. The claimant has sustained a 17% permanent disability to his wage
earning capacity, in excess of the permanent anatomical impairments
accepted by Respondent No. 1.

9. The Second Injury Fund is liable for the 17% permanent disability
awarded herein.

10. The claimant established by a preponderance of the evidence that he
is entitled to additional temporary total disability compensation until
May 24, 2005, but has failed to establish by a preponderance of the
evidence that he experienced any additional temporary disability
beyond that date.

11. Respondent No. 1 is directed to comply with the provisions of Ark.
Code Ann. § 11-9-411 with regard to the period of additional
temporary disability compensation awarded herein.

12. The Second Injury Fund is directed to comply with the provisions of
Ark. Code Ann. § 11-9-411 with regard to the 17% permanent
disability awarded herein.

On appeal, the Full Commission on December 6, 2006 affirmed Judge Churchwell’s

findings and conclusions.  On March 20, 2007, the Commission rescinded the portion of

the opinion that made Respondent Second Injury Fund liable for the attorney’s fee on

appeal.  The Arkansas Court of Appeals on October 31, 2007 issued an opinion reversing

and remanding the case.  Pursuant thereto, the Full Commission on January 23, 2008

issued another opinion  finding that neither Respondents No. 1 nor Respondent Second

Injury Fund is responsible for the attorney’s fee.

ADJUDICATION

A. Whether Dr. Lipsmeyer Was An Authorized Treating Physician
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Claimant has argued, as part of his contention that he is entitled to reimbursement

for treatment that he received from Dr. Lipsmeyer, that the doctor was an authorized

treating physician.  Although Ark. Code Ann. § 11-9-514(b) (Repl. 2002) provides that

treatment by a doctor other than the claimant’s authorized treating physician shall be at

the claimant’s expense, that provision does not apply if the authorized treating physician

refers the claimant to another doctor for examination or treatment.  Am. Greetings. v.

Garey, 61 Ark. App. 18, 963 S.W.2d 613 (1998).  Whether treatment is a result of a referral

or a change of physician is a question of fact for the Commission.  Dept. of Parks &

Tourism v. Helms, 60 Ark. App. 110, 959 S.W.2d 749 (1998).  A doctor in a claimant’s

chain of referral is an authorized treating physician.  See Greenfield v. Conagra Foods,

2006 AWCC 151, Claim No. F407232 (Full Commission Opinion filed September 8, 2006),

aff’d, No. CA06-1339 (Ark. Ct. App. May 30, 2007)(unpublished); Hall v. Tyson Foods, Inc.,

1994 AWCC 196, Claim No. E308051 (Full Commission Opinion filed November 1, 1994).

Even assuming for the sake of argument that Lipsmeyer is an authorized treating

physician here, Claimant has not proven by a preponderance of the evidence that the

treatment that he rendered was reasonable and necessary.  See infra.  Hence, this issue

is moot and will not be addressed.

B. Whether Dr. Lipsmeyer’s Treatment Was Reasonable and Necessary

Claimant has contended that Respondents No. 1 are liable for not only the

treatment  he received from Lipsmeyer, but should be reimbursed for his mileage in visiting

him.  Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in
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connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82

Ark. App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment

and services as are deemed necessary for the treatment of the claimant’s injuries.

DeBoard v. Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must

prove by a preponderance of the evidence that medical treatment is reasonable and

necessary for the treatment of a compensable injury.  Brown, supra; Geo Specialty Chem.

v. Clingan, 69 Ark. App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and

necessary medical treatment is a question of fact for the Commission.  White Consolidated

Indus. v. Galloway, 74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones,

73 Ark. App. 158, 40 S.W.3d 333 (2001).  “Medical treatments which are required so as

to stabilize or maintain an injured worker are the responsibility of the employer.”  Artex

Hydrophonics, Inc. v. Pippin, 8 Ark. App. 200, 649 S.W.2d 845 (1983).

Arkansas Code Annotated § 11-9-705(a)(3) (Repl. 2002) provides that “[w]hen

deciding any issue, administrative law judges . . . shall determine, on the basis of the

record as a whole, whether they party having the burden of proof on the issue has

established it by a preponderance of the evidence.”  The term “preponderance of the

evidence” does not mean preponderance in amount, but implies an overbalancing in

weight.  Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947).

The Commission is authorized to accept or reject medical opinions.  Estridge v.

Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000).  The determination of a witness’

credibility and how much weight to accord to that person’s testimony are solely up to the

Commission.  White v. Gregg Agricultural Ent., 72 Ark. App. 309, 37 S.W.3d 649 (2001).
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The Commission must sort through conflicting evidence and  determine the true facts.  Id.

In so doing, the Commission is not required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of fact only those portions of the

testimony that it deems worthy of belief.  Id.

Claimant has argued that the treatment he received by Dr. Lipsmeyer when he

returned to him in 2007, and continued seeing him into 2008, should be the responsibility

of Respondents No. 1.  However, the evidence before me shows that his February 19,

2007 visit to Lipsmeyer was for symptoms of bronchitis, and that Respondents No. 1 paid

for it (albeit inadvertently) in any case.  The only other visit in evidence occurred on March

30, 2007.  In that instance, Claimant saw Dr. Lipsmeyer not for his work-related cervical

injury, but for “a complete check up.”  It is noteworthy that Lipsmeyer had been his

longtime personal physician.  From the records of that visit, the primary reasons for the

visit, other than the checkup, were treatment of high cholesterol and impotency.  Claimant

asked Lipsmeyer about reducing some of his medications, which the doctor pointed out

mostly related to his degenerative disc disease.  The record reflects that Dr. Lipsmeyer on

the March 2007 wrote him a prescription for Celebrex, which he provided on the February

19, 2007 visit.  In sum, I cannot find that these visits were reasonable and necessary.

The record before me also shows that Dr. Wilson on February 20, 2007 reported

to Claimant reported to Lipsmeyer the findings of his treatment of Claimant’s cervical

condition.  But nothing shows that Lipsmeyer himself performed any treatment; and

whether Wilson’s treatment was reasonable and necessary is not before me.  The final

reference in the medical records to Dr. Lipsmeyer is his March 20, 2008 letter quoted
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above.  Nothing in the letter or elsewhere shows that Claimant treated with him during the

period at issue.

As for the alleged visits of which no record is in evidence, I cannot find that they

were reasonable and necessary without resorting to speculation and conjecture.  But such

is not a substitute for proof.  conjecture, which I am not permitted to do.  Dena Construction

Co. v. Herndon, 264 Ark. 791, 796, 575 S.W.2d 155 (1979).  Claimant has not shown by

a preponderance of the evidence that the alleged treatment by Dr. Lipsmeyer is causally

related to his compensable injury.  Hence, Respondents No. 1 are not liable for it.

In addition, Claimant has asserted that he should be reimbursed for his mileage

expenses in connection with the alleged treatment by Lipsmeyer.  However, not only has

he failed to show that the treatment was reasonable and necessary, but he has not

introduced any evidence concerning this mileage.  Claimant has thus not met his burden

here.

CONCLUSION

Based on the findings of fact and conclusions of law set forth above, Claimant’s

request for relief must be and is hereby denied.

IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


