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Hearing before ADMINISTRATIVE LAW JUDGE MICHAEL L. ELLIG in Springdale,
Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville, Arkansas.

Respondents represented by MICHAEL RYBURN, Attorney, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claims on August 17, 2009, in

Springdale, Arkansas.  This hearing was held on the Respondents’ Motion to

Dismiss the above styled claims for lack of diligent prosecution and failure to timely

request a hearing on this claim,  Ark. Code Ann. §11-9-702(a)(4).

A copy of the Respondents’ Motion to Dismiss was made Commission’s

Exhibit No. 1 to the hearing.  The entire remainder of the Commission’s files, in the

above styled claims, were made Commission’s Exhibit No. 2 and incorporated by

reference into the transcript of the current proceeding.   The respondents’ were

represented by counsel at the hearing.  The claimant did not appear, either in person

or through counsel.  

 DISCUSSION

Notice of the Respondents’ Motion and the scheduled hearing on this Motion

was provided to both the claimant and her counsel of record by certified mail return

receipt requested.  The return from the U. S. Post Office shows that the claimant
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acknowledged receipt of this notice on June 29, 2009.  Claimant’s counsel of record

acknowledged, by letter dated August 17, 2009, that she had received notice of the

Motion and scheduled hearing.  In this letter, she further advised that she would not

attend this hearing due to a lack of cooperation by the claimant.  

A review of the Commission’s file shows that the claimant filed an AR-C on

December 11, 2008, wherein she contended that she had sustained employment-

related injuries to her mid and low back and her left hand in a work-related fall on

December 3, 2008.  In this AR-C, the claimant indicated that she was seeking both

initial and additional benefits of every possible nature, including unexplained “other”

benefits.  Apparently, the only benefits the claimant was not seeking were death

benefits.  

The respondents’ subsequently denied the occurrence of any compensable

injuries and controverted the claim in its entirety.  This claim was assigned

Commission number F812355.

The claimant, through her attorney, also requested a hearing and a letter

dated December 11, 2008.  This letter was accompanied by a pre-hearing

questionnaire.  The matter was assigned to Judge Eric Wells, and a pre-hearing

conference was scheduled for January  22,  2009.  This pre-hearing conference was

subsequently cancelled, at the request of  the claimant’s attorney, and the matter

was returned to general files in Little Rock.

Another claim for both initial and additional benefits was subsequently filed by

the claimant, on December 29, 2008, which alleged an injury to the claimant’s right

hand from cumulative trauma due to rapid repetitive work-related motion.  In this
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claim, the claimant again requested both initial and additional benefits of every

possible type that the Act allowed, except death benefits. 

The respondents’ also controverted this claim in its entirety and no benefits

have been paid.  This claim was assigned Commission’s number F812640.

Again, a hearing was requested by the claimant’s attorney, by letter dated

December 17, 2008. This matter was set for a pre-hearing conference, which was

held on February 9, 2009.  A pre-hearing order was entered on that same date, and

the matter was set for hearing on March 23, 2009.  By letter, dated March 3, 2009,

the claimant’s attorney advised that the claimant had not followed instructions and

had failed to obtain information necessary to proceed with the case. The claimant’s

attorney requested that the scheduled hearing be cancelled and the case be returned

to the inactive files. This request was granted.  

No further action was taken by the claimant to pursue either of these claims.

On June 9, 2009, the respondents’ filed a Motion to Dismiss both claims for lack of

prosecution.  The only response made by the claimant to this Motion was the

previously described letter from claimant’s attorney, dated August 17, 2009.  

The current record shows that the claimant has repeatedly failed to

communicate and cooperate with her attorney in the pursuit of these claims to a

hearing.  She has failed to respond or in any way object to the Respondents’ Motion

to Dismiss these claims.  Thus, I have no alternative but to find that the claimant has

failed to diligently prosecute her initial claims for benefits for alleged injuries to her

mid and low back and left hand, which were purportedly sustained in an

employment-related fall of December 3, 2008, and for alleged injuries to her right
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hand, which were purportedly sustained as the result of cumulative trauma due to

her day-to-day employment activities for this respondent.  

Therefore, the Respondents’ Motion is well taken.  Both claims for initial

benefits should be dismissed in their entirety, under the authority of Rule 13 of the

Commission.  However, this dismissal is without prejudice to refiling within the time

period allotted by Ark. Code Ann. §11-9-702(a).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of these claims.

2. On all relevant dates, the relationship of employee-

employer-carrier-third party administrator  existed between

the parties.

3. On December 17, 2008, the claimant filed an initial

claim for benefits for alleged compensable injuries to her

mid and low back and left hand, which were purportedly

due to an employment-related fall on December 3, 2008.

4. On December 29, 2008, the claimant filed an initial

claim for benefits for an alleged compensable injury to her

right hand, which was purportedly caused by cumulative

trauma from her day-to-day employment activities for the

respondent.

5. The claimant has failed to pursue either of these claims

in a timely and diligent manner.  
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6. The respondents’ have filed a Motion to Dismiss both of

these claims without prejudice.

7.  Pursuant to the authority granted this Commission by

Rule 13 of the Commission and in the instance of claim

#F812355, by Ark. Code Ann. §11-9-102(4)(A), this Motion

should be granted and the above styled claims be

dismissed without prejudice.

ORDER

Based upon my foregoing findings and conclusions, I must grant the

Respondents’ Motion to Dismiss.  Therefore, the claims which bear Commission file

numbers F812355 and F812640, should be and hereby are dismissed in their

entirety for lack of diligent prosecution.   However, this dismissal  is  without

prejudice to refiling within the time period allotted by Ark. Code Ann. §11-9-702(a).

IT IS SO ORDERED.   

                                                                                      
                                       MICHAEL L. ELLIG
                                   ADMINISTRATIVE LAW JUDGE
                                         


