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OPINION FILED AUGUST 10, 2009

Hearings before Administrative Law Judge Barbara W. Webb on March 26, 2009,
in Monticello, Drew County, Arkansas, and May 14, 2009, in Pine Bluff, Jefferson
County, Arkansas.

The claimant was represented by Mr. Kenneth A. Harper, Attorney at Law,
Monticello,  Arkansas.

The respondents were represented by Mr. Jarrod Russell, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on March 26, 2009, and on

May 14, 2009, before Administrative Law Judge Barbara W. Webb.  A Pre-hearing

Order was entered in this case on January 20, 2009.  The Pre-hearing Order set

forth the stipulations offered by the parties and outlined the issues to be litigated

and resolved at the hearing.  A copy of the Pre-hearing Order was made

Commission Exhibit No. 1 to the hearing record.  The following stipulations as

submitted by the parties and the Pre-hearing Order as amended on the record are

hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about April

of 2007, and at all relevant times.

3. The claimant’s average weekly wage was $410.00, which would

entitle him to a compensation rate of $273.00 for temporary total

disability benefits.

By agreement of the parties, the issues to be adjudicated are as follows:

1. Compensability of claimant’s alleged carpal tunnel injury to his wrists

on or about April of 2007.

2. If found compensable, claimant’s entitlement to medical benefits and

temporary total disability benefits from the date of injury until the date

of maximum medical improvement.

3. Controversion and attorney’s fees.

The record consists of a two volume transcript of the March 26, 2009,

hearing and the May 14, 2009, hearing consisting of the testimony of Benjamin Pina

Cervantes, Sandra Barbara, Marilyn Rawls, Marty Reep, and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order of 1/20/09);

Claimant’s Exhibit No. 1 (Medical records with index); Respondents’ Exhibit No. 1

(Medical records with index).
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FACTUAL BACKGROUND

The claimant is twenty-six years of age (d.o.b. July 20, 1983).  He worked at

Armstrong from August of 2004 until April of 2008.  At Armstrong, his primary job

was assembling boxes by hand.  He also worked in palletizing, which involved

stacking the boxes.  He also drove a forklift at the lumbar yard for about a month.

Prior to Armstrong, he worked in construction and carpentry.  He also worked as a

barber.  He explained that he would fold approximately 9 or 10 boxes per minute for

a ten hour shift.  He testified at the beginning of 2007, he complained of pain in

both hands to his supervisor, Marilyn Rawls.  He explained that the pain was

occasional and primarily in his fingers and the area extending from his thumb to the

middle part of his hand.  Initially, the pain would go away with ointment and pills.

The pain became gradually worse.  He was given Tylenol by his supervisor.  She

also told him that she had built boxes in the past and had a similar problem that

required surgery.  In April of 2008, he also spoke with George Miranda, his

supervisor’s boss.  He told him that his hands were hurting because of his job and

requested a job that did not require the use of his hands.  Although Miranda agreed

to help Pina, his job was not changed.  In April of 2008, the main problems were

with his left hand, but he began to also have problems with his right hand

approximately six or seven months later.  He testified that he sought medical

treatment with Dr. George when the pain became intolerable.  He was taken off

work for two weeks.  He was referred for testing and after positive results, was sent
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by the company to Dr. Lytle, a hand specialist.  He reported to Sandra Barbara in

human resources at Armstrong that his hand problem was related to his job.  She

explained that he needed to speak with Marty Reep.  She put Reep on speaker

phone, and interpreted for Pina while speaking with Reep.  Reep told him that this

was not a case for workers’ compensation.  Pina testified that Reep commented

that “the doctor could not know why people got sick because he was not God and

that the doctor didn’t know any better about this case.” They did not offer to send

him to a doctor nor did they have him fill out any forms.  He filled out his form after

seeing his attorney.  After he filed the claim, he spoke with Reep, Barbara, and

Miranda.  He told them that he needed surgery.  They suggested that he should do

everything through the insurance.  Pina testified that they told him that if he didn’t

do the things the way they told him, he wouldn’t get his workers’ comp or his

insurance.  He explained that Reep told him that if he wanted to keep his job, he

should do the things the way they told him to do things.  He explained that Miranda

had previously suggested that he use his insurance.  In the meeting, he explained

that Reep, Barbara, and Miranda suggested that he use his insurance.

  He reported the problems to Dr. Lytle.  He was taken off work.  His last day

of work was March 9, 2008.  He had surgery on his left hand on April 28, 2008, and

on his right hand two weeks later.  He was released to return to work in July of

2008.  He returned to work at Armstrong.  He continues to treat with Dr. Lytle.  He

currently works in Monticello in a lumbar yard and reported that his hands are

better.  
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Pina testified that the company did not pay his medical bills or his temporary

total disability benefits.  Pina testified that he paid some of the medical bills and

Blue Cross, his insurance, covered part of the bills.  There are some outstanding

medical bills. 

On cross-examination, Pina testified that he had worked as a barber in

Mexico for approximately two years.  Since he moved to Warren, he has continued

to cut hair for his family and friends.  He cuts hair at his home and does not use any

special equipment.  He explained that at times he would turn people down because

he was tired from working ten hours.  In addition, he used his free time to preach

and go to meetings at church.  Although he quit his job at Armstrong because his

hands were hurting too much, he was able to continue to cut hair.  He plans to go

and get his certification as a hairdresser.  He tried to return to work on March 9,

2008, after his first surgery, but the company did not have a job within his

restrictions.  He was on short-term disability until his second surgery on April 28,

2008. 

He currently works two days at a lumbar yard.  After leaving Armstrong, he

worked seasonal work for a month planting pine trees.  He also recalled that he

worked during the tomato season for a couple of days in 2008 while he was working

third shift at Armstrong. 

Sandra Barbara testified for the respondents.  She is the Human Resource

Coordinator at Armstrong.  She handles employee complaints and problems and

coordinates FMLA and the initial claims for short-term disability.  She does not
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handle workers’ compensation.  She knows the claimant from work, church, and

family.  She explained that Pina’s wife was related to her brother through marriage.

She recalled that Pina filed several FMLA claims but could not recall the reasons

or the exact dates of the claims.  She recalled that he first filed a claim in 2005.

She explained that the employees request the FMLA paperwork and take it to the

doctor and turn it back in to the office.  She recalled that Pina requested short term

disability the first two times he requested FMLA.  She recalled meeting with Pina

and his wife about wanting to file a workers’ compensation claim.  Barbara called

Marty and put him on the speaker-phone.  Pina and his wife told her that they

wanted to file the workers’ compensation claim because a coworker and his doctor

told him to file the claim.  Pina said his wrists were hurting.  His wife said that she

knew that it was not an injury that occurred at work, but that it was related to his job.

Barbara denied that anyone would tell Pina that his job would be in jeopardy if he

filed a claim. She explained that she had taken her two kids to Pina to get haircuts

in 2004 and 2005.  She explained that Pina told her in the initial interview at

Armstrong that he had been a barber since 1998.  She recalled that he indicated

that he still cut hair on an as needed basis and has posted a sign at one of the

Mexican stores advertising his business.  She testified that his customers included

two of her nephews, several people frm the congregation, and his co-workers. 

She recalled that Pina last requested FMLA paperwork in July of 2008, but

he never returned it.  She explained that when the third shift was shut down, Pina

quit.  She explained that the paperwork was actually processed by Prudential.  She
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testified that he did not put up the advertising signs until after he had left his

employment at Armstrong. 

Marilyn Rawls testified for the respondents.  Rawls works at Armstrong as

a supervisor.  She explained that Armstrong makes hardwood flooring.  She

supervises 36 employees.  She was the claimant’s direct supervisor from 2005 until

October of 2007.  She testified that the claimant worked different jobs based on the

bidding process.  She did not recall that Pina told her that he was having trouble

with his hands.  She estimated that it took only six seconds per box and that the box

makers were expected to make about 2000 boxes a day.  She said that he was a

good worker.

 Marty Reep testified that he works as the Environmental Health and Safety

Manager at Armstrong and also serves as a pastor for two Methodist churches.  He

is also an Alderman for the City of Warren.  He has worked at Armstrong for fifteen

years.  He handles the workers’ compensation paperwork and files it with SRS, the

insurance provider.  He recalled the conversation with Pina, his wife, and Barbara

on the speaker-phone.  He explained that he was not aware that Pina had missed

work previously and was trying to determine what had really happened.  He also

wanted to make sure that Pina was told that he could not file for workers’

compensation and for short term disability for the same time.  He denied telling Pina

that his decision could impact his job.  He recalled that Pina eventually got the

paperwork after he had filed a claim with the Commission.   
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The medical records reflect that Pina sought medical treatment with Dr.

George on August 9, 2007, with complaints of bilateral arm pain with symptoms of

numbness which worsen at night.  He was diagnosed with tenosynovitis of the hand

and wrist.  He was given a Medrol pack and Relafen.  On August 20, 2007, he

underwent a nerve conduction study at Jefferson Regional Medical Center.  At that

time, Pina complained of bilateral hand numbness, tingling, and that his hand goes

to sleep.  Notes reflect that the left appeared to hurt more with a history of 2-3

months.  The nerve conduction study revealed  “a mild mixed peripheral neuropathy

with axonal features.  There also appears to be some suspicion for an entrapment

syndrome.”  On September 27, 2007, Pina presented to Dr. Lytle by referral from

Dr. George.  Lytle notes that the claimant complained of left hand and wrist pain

that had existed for 4-5 months.  He noted that Pina wore a brace for a week

without relief.  He also noted that Pina complained of less severe problems with his

right hand and wrist.  Lytle notes that the claimant was right hand dominant and

does factory work building boxes repetitiously.  He further noted that Pina had

significant symptoms of bilateral carpal tunnel syndrome.   He recommended a

carpal tunnel release of the left wrist

On February 5, 2008, Dr. Lytle noted that he treated Pina for symptoms of

carpal tunnel syndrome.  He explained that the claimant provided a history of

making crates or boxes which appeared to be repetitive type work that would

aggravate his symptoms.  He noted that the claimant was temporarily disabled from
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working from September 27, 2007, until October 3, 2007, but returned to work even

with continued symptoms of carpal tunnel syndrome.  

On March 10, 2008, Pina was examined by Dr. Kerry Pennington.  He noted

that the claimant “apparently has had carpal tunnel since last April. He was

diagnosed with nerve conduction studies last summer and was told by Dr. Lytle in

October that he needed surgery.  There apparently has been conflict concerning

workman’s comp but it is now bad enough that he cannot sleep and cannot work.”

He diagnosed him with bilateral carpal tunnel and referred the claimant to Dr.

Simpson.  On March 17, 2008, the claimant returned to Dr. Lytle for a follow-up

evaluation.  Lytle notes that the claimant’s pain is worse and affects both wrists.  He

recommended carpal tunnel release surgery on the left wrist.  On March 24, 2008,

Dr. Lytle responded by letter to the claimant’s attorney.  He noted that the claimant

had carpal tunnel syndrome on both wrists that would require surgery.  He further

opined that “the primary cause of the pain and symptoms that Mr. Pina has in his

wrist are directly related to his work.”  

Records reflect that Pina underwent carpal tunnel release on his left wrist on

April 28, 2008, and was scheduled for follow up evaluation to schedule surgery on

the opposite wrist in 4-6 weeks.  On May 7, 2008, Pina returned for evaluation by

Dr. Lytle.  He noted that the symptoms of carpal tunnel on the left wrist were

resolved.  He was scheduled for carpal tunnel release on the right wrist and

underwent the procedure on May 9, 2008.  On May 20, 2008, Pina returned for a

follow-up evaluation by Dr. Lytle.  He noted small discomfort in the left wrist and no
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pain in the right wrist.  Lytle observed that the symptoms of carpal tunnel syndrome

were resolved on both sides.  He noted that the claimant could return to full duty

work in two weeks.  On July 31, 2008, the claimant returned to Dr. Lytle reporting

that he was doing well but still had tenderness in the scars on both wrists.  Lytle

noted that the claimant could return to full active duty.  He encouraged him to be

aggressive and on a position different than what he was in before and to continue

exercises for strengthening and maturation of the scar.  On February 17, 2009, Dr.

Lytle opined that the claimant was returned to work following his two surgeries

without restriction and that he saw no long-term impairment of either wrist according

to the 4th Edition of the Guides to the Evaluation of Permanent Impairment. 

DISCUSSION

The claimant contends he sustained a compensable injury to his wrists on

or about April of 2007 while working for respondent employer and is entitled to

medical benefits (past and future), temporary total disability benefits from the date

of injury until the date of maximum medical improvement, and attorney’s fees.

The respondents contend that the claimant did not sustain a compensable

injury arising out of and/or in the course and scope of his employment.  In the event

claimant’s injury is found to be compensable, respondents reserve the right to

assert a credit for benefits paid to claimant under the claimant’s group health and/or

disability policies.
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A.  COMPENSABILITY

A compensable injury must be established by medical evidence supported

by objective findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  A claimant

seeking workers’ compensation benefits for a gradual-onset injury must prove by

a preponderance of the evidence that:  (1) the injury arose out of and in the course

of his or her employment; (2) the injury caused internal or external physical harm

to the body that required medical services or resulted in disability or death; (3) the

injury was the major cause of the disability or need for treatment.   Ark. Code Ann.

§ 11-9-102(4) (A) (ii) and (E)(ii) (Repl. 2002).  Because carpal tunnel syndrome is

by definition a gradual onset injury, it is not necessary that the claimant prove that

this injury was caused by rapid repetitive motion.  See Kildow v. Baldwin Piano &

Organ, 333 Ark. 335, 969 S.W.2d 190 (1998).

After review of the evidence, I find that the claimant was a credible witness.

The claimant testified that he first experienced numbness and pain in his hands in

2007 while performing employment services.  He sought treatment and

subsequently underwent surgery in 2008 for bilateral carpal tunnel syndrome.  He

testified that the surgeries had helped.  During his testimony, the claimant explained

that his work required him to use his hands to fold and assemble boxes at a fast

rate.  The testimony of his supervisor confirmed that the company expected the

claimant to make 2000 boxes per day at the rate of one box every six seconds.  

The respondents suggest that the claimant’s problems were not related to

his work and could have arisen from his other work as a barber.  The respondents
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further rely on the fact that the claimant did not file his workers’ compensation claim

until he saw Dr. Lytle in September of 2007, and filed for short-term disability and

submitted all of his medical bills under his group health insurance. Claimant

contends that he was advised by company representatives to use his short-term

disability and group health coverage instead of workers’ compensation.

Medical opinions addressing compensability must be stated within a

reasonable degree of medical certainty. Ark. Code Ann. § 11-9-102(16)(B)(Repl.

1996). The Arkansas Court of Appeals has held:

the plethora of possible causes for work-related injuries includes
many that can be established by a common-sense observation and
deduction. To require medical proof of causation in every case
appears out of line with the general policy of economy and efficiency
contained within the workers’ compensation law. To be sure, there will
be circumstances where medical evidence will be necessary to
establish that a particular injury resulted from a work-related incident -
but not in every case.  We find the Court of Appeal’s reasoning in
Millican and Tilley persuasive.  We therefore adopt the holding in
Millican that objective medical evidence is necessary to establish the
existence and extent of an injury, but is not essential to establish the
causal relationship between the injury and the work-related incident
(emphasis added).

Freeman v. Con-Agra Frozen Foods, 70 Ark. App. 306, 27 S.W.3d 762 (2000),

quoting Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

See Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950 S.W.2d 472 (1997)

and Aeroquip, Inc. v. Tilley, 59 Ark. App.163, 954 S.W.2d 305 (1997). 

Based on this reasoning, Freeman, summed up the current state of the law

as such:
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Medical evidence is not ordinarily required to prove causation, i.e., a
connection between the injury and the claimant’s employment, but if
an unnecessary medical opinion is offered on that issue, the opinion
must be stated with a reasonable degree of medical certainty. 

Freeman, supra, citing Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990

S.W.2d 522 (1999). 

In the instant case, the claimant has offered the medical opinion of Dr. Lytle.

Dr. Lytle opines that the primary cause of claimant’s symptoms were related to his

work.  He notes that the claimant’s symptoms became worse while he was making

boxes.  He observes that such repetitive work would aggravate the symptoms of

median nerve compression at the wrist joint.  He notes that he has no reason to

doubt Pina’s history and opines, “In my opinion, this is the major cause of his

symptoms”.  Respondents offer no medical opinions to refute the opinion of Dr.

Lytle or other reasonable explanations of the development of the claimant’s carpal

tunnel symptoms.  After review of the credible evidence, I find that the

preponderance of the evidence demonstrates that claimant’s bilateral carpal tunnel

syndrome was work-related.  Based on the preponderance of the evidence, I find

that the claimant sustained a compensable injury in the form of bilateral carpal

tunnel syndrome.  I find that the compensable injury caused physical harm to the

claimant and arose out of and in the course of his employment.  Moreover, the

medical evidence is supported by objective findings, namely the bilateral carpal

tunnel syndrome shown by electro-diagnostic testing.  Finally, I find that the
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preponderance of the credible evidence proves that the compensable injury was the

major cause of his disability and need for treatment.  

B.  MEDICAL EXPENSES AND TEMPORARY TOTAL DISABILITY BENEFITS

 Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury.  Post-surgical improvement

is a relevant consideration in determining whether surgery was reasonable and

necessary.  Winslow v. D & B Mech. Contractors, 69 Ark. App. 285, 13 S.W.3d 180

(2000).  Dr. Lytle performed bilateral carpal tunnel syndrome release surgery.  The

record plainly shows post-surgical improvement. 

Based on the preponderance of the credible evidence, I find that the medical

services provided to the claimant beginning in 2007, by and at the direction of Dr.

George, Pennington, and Lytle, including the surgical release of the claimant’s

bilateral carpal tunnel syndrome, represent reasonably necessary medical services

under Ark. Code Ann. § 11-9-508.  

The testimony reflects that the claimant has received short term disability

and that some of his medical bills were paid by his health insurance company.
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Respondents are entitled to an offset for all medical bills paid by claimant’s group

health insurance and short-term disability pursuant to Ark. Code Ann. § 11-9-411.

 Finally, an employee who has sustained a compensable scheduled injury

is to receive temporary total disability compensation during his healing period or

until he returns to work.  Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41

S.W.3d 822 (2001).  “Healing period” means “that period for healing of an injury

resulting from an accident.”  Ark. Code Ann. § 11-9-102 (12); Ketcher Roofing Co.

v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).

I further find that the claimant has proven that he was rendered temporarily

totally disabled, as the result of the effects of the compensable injury for the period

beginning September 27, 2007, until October 3, 2007, and again beginning March

9, 2008, until July 31, 2008, the date he was released to return to work.   

C.  CONTROVERSION AND ATTORNEY’S FEES

The claimant’s attorney is entitled to a maximum statutory attorney’s fee on

the disability benefits awarded to the claimant as a result of the findings herein,

one-half of the fee to be paid by the claimant and one-half of the fee to be paid by

the respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on or about April

of 2007, and at all relevant times.
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3. The claimant’s average weekly wage was $410.00, which would

entitle him to a compensation rate of $273.00 for temporary total

disability benefits.

4. The claimant has proven by a preponderance of the evidence that he

suffered a compensable injury, i.e. bilateral carpal tunnel syndrome,

while performing employment services.

5. Claimant has proven by a preponderance of the evidence that he is

entitled to temporary total disability benefits for the period beginning

September 27, 2007, until October 3, 2007, and again beginning

March 9, 2008, until July 31, 2008, the date he was released to return

to work.

6. Claimant has proven by a preponderance of the evidence that the

medical treatment by Dr. George, Pennington, and Lytle, including the

bilateral carpal tunnel release surgeries, was reasonable and

necessary and related to his compensable work-related injury.

7. Respondents are entitled to an offset for all medical bills paid by

claimant’s group health insurance and short-term disability pursuant

to Ark. Code Ann. § 11-9-411.

8. Claimant is entitled to the maximum attorney’s fee on the disability

benefits awarded herein, one-half to be paid by the respondents and

one-half to be withheld from the claimant’s award of benefits.
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AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein. 

 IT IS SO ORDERED.

                                                            
BARBARA WEBB
Administrative Law Judge


