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This matter is submitted on the record before Administrative Law Judge Barbara
Webb in Little Rock, Pulaski County, Arkansas.

Claimant represented by Mr. Rick Sellars, Attorney at Law, Little Rock, Arkansas.

Respondents No.1 represented by Mr. Jarrod S. Parrish, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2 represented  by Mr. David B. Simmons, Attorney at Law,  Little
Rock, Arkansas.

Respondent No. 3 represented by Ms. Christy L. King, Attorney at Law, Little Rock,
Arkansas. 

STATEMENT OF THE CASE

A Pre-hearing Telephone Conference was held in this case before

Administrative Law Judge Barbara W. Webb on June 23, 2009.  Pursuant to the

Pre-Hearing Order filed June 23, 2009, the parties were advised the issue of

whether the Second Injury Fund was properly joined in Claim No. F604860 would
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be considered on a stipulated record, consisting of proposed stipulations, exhibits,

and briefs, as follows: 

(1)  Second Injury Fund Letter dated August 26, 2009, with Stipulation of

Facts with Exhibits 1-4, and Brief.

(2)  Respondents No. 1 Letter dated August 26, 2009, with Stipulations of

Facts with Exhibits 1- 44, and Trial Brief.

(3)  Claimant’s Letter dated November 19, 2009.

 Based on the stipulated record, the following stipulations were submitted by

the parties:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

over the claim.

2. The employer-employee-insurance carrier relationship existed on July

26, 2005, and April 28, 2006.

3. Claimant suffered a compensable injury to his right shoulder on July

26, 2005, while employed by Wheatland Tube Company.  A Form C

was filed on September 1, 2005, and assigned WCC No. F509419.

4. Claimant suffered a compensable injury to his left shoulder on April 28,

2006, while employed by Wheatland Tube Company.  A claim was

filed and assigned WCC No. F604860.

5. Claimant has been assigned a 7% whole person rating for his right

shoulder injury and a 13% whole person rating for the injury to his left
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shoulder, both of which have been accepted and paid by respondents

No. 1.  

6. Carol Robbins e-mailed a notice that the joinder of the Second Injury

Fund had been received and accepted on January 8, 2008.

7. David Pake sent correspondence acknowledging joinder of the Second

Injury Trust Fund and propounding discovery on June 3, 2008.

8. The Second Injury Fund has received discovery responses from both

the claimant and respondents No. 1. 

By agreement of the parties, the issue to be litigated is whether the Second

Injury Fund was properly joined in Claim No. F604860.  All other issues are

reserved.

CONTENTIONS

The claimant has concurred with the proffered stipulations.

Respondents No. 1 contend that the Second Injury Fund and its attorneys

were provided actual and constructive notice of the parties’ intent to bring a claim

against them and request denial of the Second Injury Fund’s request to be dismissed

from the claim.  

The Second Injury Fund contends that it is not a party to F604860 in that it

was not properly joined; that it is ready to go forward with a hearing on WCC No.

F509419, but that the matter should be bifurcated to consider only evidence related

to No. F509419; or that it be otherwise absolved from participation in No. F604860

or its issue.  



- 4 -

DISCUSSION

In the instant case, respondents No. 1 hand-delivered a letter dated

December 26, 2007, to the Special Funds Administrator of the Workers’

Compensation Commission notifying her of respondents’ intent to join the State

Treasurer, as custodian of the Second Injury Fund, as a party to “the above-

referenced workers’ compensation matter.”  The letter referenced “Ray Phillips v.

Wheatland Tube Company, WCC No. F509419, Our File: Wheatland; Phillips

(21900).  The letter went on to state that “Medical documentation would be supplied

as attachments to formal discovery responses tendered by Respondents in this

matter.”  The parties agree that there was no reference to Claim No. F604860 in the

letter submitted to the Special Funds Administrator.   Respondents No. 1 submitted

their Response to Interrogatories and Requests for Production of Documents in

Claim No. F509419 and F604860 on November 13, 2008.  At that time, Respondents

No. 1 responded, as follows:

INTERROGATORY NO. 1: What pre-existing physical problem, injury,
defect, disability or impairment do you contend existed prior to the
alleged injury in this case?

RESPONSE TO INTERROGATORY NO. 1: The Claimant suffered a
right shoulder injury on July 26, 2005 and a left shoulder injury on
August 28, 2006.  

Respondents No. 1 contend that with their initial joinder, the Second Injury Fund was

given actual notice that the parties were alleging a combination of impairments as

described in Section 11-9-525 of the Arkansas Code.  They further contend the

Second Injury Fund participated in discovery and pre-hearing conferences and were
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clearly put on notice that there were two injuries contributing to the claimant’s

disability.  Respondents No. 1 assert that the fact that the joinder letter had only one

file number is not dispositive.  Respondents No. 1 argue that neither Rule 24 nor

Section 11-9-525 require case numbers be included in the joinder letter.

Respondents No. 1 further rely on the argument that the Special Funds

Administrator had agreed to not require strict adherence to Rule 24 requirements in

light of the enactment of Act 1415 of 2007, which prohibited new claims against the

Second Injury Fund after December 31, 2007.  In response to Requests for

Admissions, the Second Injury Fund denied that a directive was issued by Judy

Jolley purporting to waive the formal requirements of Rule 24 of the Arkansas

Workers’ Compensation Commission at any time.  However, the Fund acknowledged

that Jolley

orally and possibly, through e-mail notes, indicated to several
attorneys that she would accept joinder to their claims without the
necessity of adhering to the Rule 24 requirements of: A. Utilizing
certified mail (Rule 24(a)(1)). B. Specifying the basis for the claim
against the Fund (Rule 24 (a)(2)), and C. Providing all documentation
and other evidence that would be relied on to support the Second
Injury Fund claim (Rule 24 (a)(3)).

The Second Injury Fund contends that Act 1415 of 2007, codified as A.C.A.

§11-9-525(e ) is mandatory and not optional or elective.  It further contends that if

the respondents did not join the Second Injury Fund to a specific claim prior to the

deadline, it is precluded by law which cannot be waived or ignored by the Second

Injury Fund or the Commission.
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Based on the preponderance of the evidence, I find that respondents No. 1

substantially complied with Rule 24 of the Arkansas Workers’ Compensation

Commission and A.C.A. § 11-9-525, and properly joined the Second Injury Fund to

the pending claims between Ray Phillips and Wheatland Tube Company by delivery

of their letter dated December 26, 2007, and acknowledged by the signed receipt on

December 27, 2007, and the e-mail acknowledgment on January 8, 2008.  It is not

disputed that at the time of the joinder, both claims, i.e. (F509419 and F604860),

had been filed with the Arkansas Workers’ Compensation Commission.  The letter

clearly stated that the claimant had a combination of disability or impairment that

resulted in a degree of overall disability or impairment that is or will be greater than

would have been from the compensable injury alone.  The respondents later clarified

the basis for the claim and provided the documentary evidence required by Rule 24

in their formal discovery responses as indicated in the letter of December 26, 2007.

As such, I find that the Second Injury Fund was clearly on notice of respondents

No. 1's intent to raise the issue of Second Injury Fund liability and to name as a

party the State Treasurer, as custodian of the Fund.

Alternatively, I find that the clerical error of the omission of the second claim

number is not material especially in light of the evidence that due to the impending

deadline, the Second Injury Fund, indicated that it would accept joinders without

strict compliance with Rule 24 requirements that the parties set out the basis for their

claim or provide the related medical documentation.  In this case, the evidence

shows that counsel for respondents No. 1 reasonably relied on the temporary
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relaxation of the Rule by the Fund.  Even if the Second Injury Fund was not aware

of the second claim at the time of the joinder, the Fund was clearly made aware of

the basis for the claim and provided the documentation as required by Rule 24 in the

Respondents’ Responses to Discovery as stated in the original joinder letter.

Therefore, based on the facts in this case, I find that the Second Injury Fund is

estopped from raising a technical clerical mistake as a procedural defense against

joinder in the claims between the parties.  See, Snow v. Alcoa, 15 Ark. App. 205, 691

S.W.2d 194 (1985). 

         FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction of

this claim.

2. The employer-employee-insurance carrier relationship existed on July

26, 2005, and April 28, 2006.

3. Claimant suffered a compensable injury to his right shoulder on July

26, 2005, while employed by Wheatland Tube Company.  A Form C

was filed on September 1, 2005, and assigned WCC No. F509419.

4. Claimant suffered a compensable injury to his left shoulder on April 28,

2006, while employed by Wheatland Tube Company.  A claim was

filed and assigned WCC No. F604860.

5. Claimant has been assigned a 7% whole person rating for his right

shoulder injury and a 13% whole person rating for the injury to his left
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shoulder, both of which have been accepted and paid by respondents

No. 1.  

6. Carol Robbins e-mailed a notice that the joinder of the Second Injury

Fund had been received and accepted on January 8, 2008.

7. David Pake sent correspondence acknowledging joinder of the Second

Injury Trust Fund and propounding discovery on June 3, 2008.

8. The Second Injury Fund has received discovery responses from both

the claimant and respondents No. 1. 

9. Based on the preponderance of the evidence, the Second Injury Fund

was properly joined in Claim No. F604860.

CONCLUSION

Therefore, based on the reasons set forth herein, I find that the Second Injury

Fund has been properly joined as a party to Claim No. F509419 and F604860 which

are the subject of this litigation.

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


