
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F811362 

KEITH PHILHOWER,
EMPLOYEE CLAIMANT

AVO’S RIMS & CAR AUDIO, INC.,
EMPLOYER RESPONDENT

CONTINENTAL WESTERN INS. CO.,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED AUGUST 18, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in El Dorado, Union County, Arkansas.

The claimant was represented by HONORABLE DALE SMART,
Attorney at Law, El Dorado, Arkansas.

The respondents were represented by HONORABLE GUY ALTON
WADE, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on May 28,

2009, in El Dorado, Arkansas.  A Prehearing Order was

entered in this case on March 16, 2009.  The following

stipulation was submitted by the parties either in the

Prehearing Order or at the start of the hearing and are

hereby accepted:

1. On June 5, 2008, the claimant sustained

physical injuries to his left tibia and

left thumb on the premises of Avo’s Rims

& Car Audio, Inc., in El Dorado.  
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By agreement of the parties at the start of the

hearing, the sole issue to be litigated and resolved at the

present time was limited to the following:

1. Whether or not Keith Philhower was an

employee of Avo’s Rims & Car Audio,

Inc., at the time of his injury on

June 5, 2008, on the premises of Avo’s

Rims & Car Audio, Inc., in El Dorado,

Arkansas.

The record consists of the May 28, 2009, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant, Keith Philhower, sustained physical

injuries to his left tibia and left thumb at Avo’s Rims and

Car Audio, Incorporated in El Dorado, Arkansas on June 5,

2008.  (Comm. 1 p. 1) The injury occurred when a tire

exploded.  (T11, 41-42, 104) Mr. Philhower contends that he

was employed as a tire changer at Avo’s Rims and Car Audio

when the injury occurred and that his injuries arose out of

his employment duties.  (Comm. Exh. 1 p. 2) The respondents

contend that Mr. Philhower had no employment relationship

with Avo’s Rims and Car Audio on June 5, 2008, and on that

basis, cannot be entitled to benefits for workers’
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compensation benefits.  The only issue presented for a

decision at this time is whether or not Mr. Philhower was an

employee of Avo’s Rims and Car Audio at the time of his

injury on June 5, 2008.  (T4)

Mr. Philhower testified that the owner of Avo’s Rims

and Car Audio, Mr. Avodis Vartenian, hired Mr. Philhower to

begin work at the business at the end of February or the

beginning of March in 2008, and that Mr. Philhower worked

straight through at the business until his injury on June 5,

2008. (T6,16) Mr. Philhower testified that he worked a one-

day probationary period at minimum wage, then was paid $300

per week unless he missed time from work.  (T7, 23)

Mr. Philhower testified that he was paid in cash.  Mr.

Philhower testified that he did not ask to be paid in cash

and that he was not given a reason for being paid in cash. 

(T8) Mr. Philhower testified that he never worked again at

Avo’s Rims and Car Audio after his injury on June 5, 2008.

(T15)

With regard to th tire exploding on June 5, 2008, Mr.

Philhower testified that he and a co-worker, Derrick Tubbs,

had mounted a tire on a rim, and that the tire exploded

while Mr. Philhower was airing up the tire.  (T11) Mr.
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Philhower testified that Avo Vartenian gave Mr. Philhower

specific instructions to air up the tire.  (T12)

Mr. Philhower’s fiancé, Mallory McGuguin, also

testified that Mr. Philhower worked at Avo’s Rims and Car

Audio from March until June and was paid $300 per week. 

(T63) Ms. McGuguin testified that she and Mr. Philhower only

had one automobile, and that Ms. McGuguin drove Mr.

Philhower to work every day.  (T65) Ms. McGuguin testified

that she took Mr. Philhower to Avo’s between 8:00 and 9:00.

(T65) Ms. McGuguin testified that she would usually pick Mr.

Philhower up at 6:00, but that sometimes he would stay and

work out.  (T66) Ms. McGuguin testified that Mr. Philhower

was working every day of the period from March until the

incident in June.  (T66)  

Ms. McGuguin testified that sometimes she was present

when Mr. Philhower got paid, and she saw Mr. Vartenian hand

him the money.  (T65) However, Ms. McGuguin testified that

she does not remember when she saw a payment. (T65) Ms.

McGuguin testified that she did not know whether it was

March when she saw Mr. Vartenian pay Mr. Philhower.  (T72)

Ms. McGuguin testified that she and Mr. Philhower were

living with Ms. McGuguin’s father between March and June of

2008.  Ms. McGuguin testified that she and Mr. Philhower did
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1 Mr. Philhower acknowledged having approximately $5000
in child support arrearage in March of 2008 and acknowledged
having told Mr. Vartenian about that arrearage, but denied
telling Mr. Vartenian that he did not want to become a full
time employee because of child-support obligations. (24)

not pay her father rent but were helping him out each week

with money.   (T72)

However, after hearing the live testimony and reviewing

the entire record, I find the testimony of Avodis Vartenian

more credible than the testimony of Keith Philhower and

Mallory McGuguin.  Mr. Vartenian’s testimony persuades me

that Mr. Philhower only worked initially for Avo’s Rims and

Car Audio for three weeks in March.  (97) Mr. Vartenian’s

testimony persuades me that after three weeks of paying Mr.

Philhower cash, Mr. Vartenian’s wife advised Mr. Vartenian

that the company needed to put Mr. Philhower on payroll, but

that Mr. Philhower did not want to go on payroll because of

child support issues.1  (T98) Mr. Vartenian’s testimony

persuades me that Mr. Vartenian terminated Mr. Philhower in

March when Mr. Philhower did not want to go on payroll. 

(T98)

Mr. Vartenian’s testimony persuades me that even after

Mr. Philhower was no longer an employee, Mr. Philhower would

still come by the shop every day.  (T99) Contrary to the
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2 Mr. Philhower acknowledged in his testimony living in
the apartment for a period, but testified that he stayed
there only one week.  (T23)

3Mr. Philhower acknowledged in rebuttal testimony that
he had been to a doctor two days before the tire incident,
but testified that he had pulled a muscle in his chest. 
(T129) 

testimony of Mr. Philhower and Ms. McGuguin, Mr. Vartenian’s

testimony persuades me that for approximately a two month

period after March, and ending shortly before the tire

incident on June 5, 2008, Mr. Philhower was not living with

Ms. McGuguin, but was instead living in an apartment owned

by Mr. Vartenian’s father and provided to Mr. Philhower free

of charge while Mr. Philhower was supposed to be looking for

a job.2  (T100-102) 

I also find credible Mr. Vartenian’s testimony that Mr.

Philhower and Ms. McGuguin had only gotten back together

days before the tire incident on June 5, 2008, that Mr.

Philhower had been to see a doctor for his heart three days

before the tire incident, and that the tire incident

occurred in the late evening shortly before Mr. Philhower

was supposed to join others after the business closed to

work out in a room in the back to improve his heart.3  (102-

103)  
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Contrary to Mr. Philhower’s testimony that Mr.

Philhower and Derrick Tubbs had mounted the tire, I find

credible the testimony of Mr. Vartenian and Mr. Tubbs that

Mr. Vartenian had mounted the tire and that Mr. Vartenian

had told Mr. Vartenian and Mr. Philhower not to touch the

tire.  (T40, 103-104) I find credible Mr. Vartenian’s

testimony that Mr. Philhower had no reason to be in the work

area of the shop that day, that Mr. Philhower was in the

shop talking to Derrick Tubbs, and that Mr. Vartenian had

asked Mr. Philhower to leave the shop area more than once

already on June 5, 2008. (T103-104)

Contrary to Mr. Philhower’s testimony, I find credible

Mr. Vartenian’s testimony that after working for Avo’s Rims

and Car Audio for cash for three weeks in March, Mr.

Philhower next worked for the business for 54 hours in late

July and early August and was paid for that work by a

company check.  (T108, 124) I note that these periods of

payment for employment by the business are supported by Mr.

Vartenian’s testimony, by the employee records offered into

evidence by the respondents and by the photocopy of a check

made payable to Keith Philhower on August 1, 2008 in the

amount of $307.85 on the account of Avo’s Rims and Car

Audio, Inc.  (R. Exh. 1 p. 4 and R. Exh. 2)    
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Mr. Vartenian’s testimony and documenting evidence

persuade me that Keith Philhower was not an employee of

Avo’s Rims & Car Audio, Inc., when he was injured on the

business’ premises on June 5, 2008.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. On June 5, 2008, the claimant sustained

physical injuries to his left tibia and

left thumb on the premises of Avo’s Rims

& Car Audio, Inc., in El Dorado.

2. Keith Philhower was an employee of Avo’s

Rims & Car Audio, Inc., for a three-week

period in March, 2008, and for

approximately one and one-half weeks in

late July and early August, 2008.  

3. Keith Philhower was not an employee of

Avo’s Rims & Car Audio, Inc., when he

was injured on the business’ premises on

June 5, 2008.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.
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IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


