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STATEMENT OF THE CASE

A hearing was conducted in the above-style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On March 12, 2009, a pre-hearing conference was conducted

in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-hearing Order

reflects stipulations entered by the parties, the issues to be addressed during the course of the

hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is herein

designated a part of the record as Commission Exhibit #1.

The testimony of Cornell Petty - the claimant, Vernon Ross, Darrell Blanchard, Brent

Sanders, and Russell James Ford, coupled with the April 22, 2009, deposition of Dr. Hank
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Simmons, along with medical reports and other documents comprise the record in this claim.

DISCUSSION

Cornell Petty, the claimant, with a date of birth of April 28, 1953, is a high school

graduate who commenced his employment with respondent-employer on March 25, 2008.  The

claimant grew up in St. Louis, Missouri, and resided there all his life before relocating to Osceola,

Arkansas in 2005.  Claimant worked a couple of factories before his employment with

respondent-employer.  The claimant’s work history has consisted of manual labor type jobs.  The

claimant is right hand dominate.

Respondent-employer is a manufacturer of metal products from metal coil - the raw

material.  Respondent-employer fabricate steel beams [comparable to 2 x 4's] for structural

buildings.  The beams vary in length from 8 to 55 feet, and in weight depending on the gauge -

thickness- of steel.  The smaller the gauge, the thicker and heavier the steel beam.  In describing

the duties of a bander, the testimony reflects:

The other machine operators - once they form and cut the material
[beam] to the desired size, you know, for us to do, it gets shipped over there
to us by forklift operators and set on tables and we get band coils and band
them up, you know, tie them down to keep them together in one (1) box for
shipment.

*       *       *

It’s a bundle of, like I said, drywall material - the stuff that we make.
It’s - bundle them up, too - anywhere from one-twenty (120) to three 
hundred and something (300+) pieces together.  (T. 12-13).    

At the time he was hired the claimant worked the second shift - 2:00 p.m. through 1:30

a.m..  Claimant was hired in as a bander.  The testimony reflects that there were 4 to 5 banders

working on the second shift, and that when the second shift ceased in July 2008, the claimant was
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transferred to the first shift.   In terms of his job tasks in addition to that of a bander, the claimant

testified that he worked as a porter, which entailed cleaning up with a push broom; he helped the

operator of a smaller machine that manufactured pieces for garage doors; he helped load the

trucks on the outside with a forklift.

The testimony of the claimant reflects that at the time the second shift was shut-down in

July 2008, there were 10 to 15 employees working on it, of which only three (3) were moved to

the first shift and the remainder were laid-off.  When the claimant was moved to the second shift

he continued to perform the banding duties, however he worked in other areas needed and

directed.  

The claimant testified that he had been Vernon Ross and working continuously on the

machine where he was injured on November 4, 2008, for about three (3) months.  Claimant

testified that he was primarily assigned to the banding department, although he performed other

tasks.  In explaining the duration of his time assisting Mr. Ross on the machine prior to his injury

claimant’s testimony reflects:

Russell, our plant manager, came out and told me he was - that
one guy had got fired - he needed me - he was going to put me over there
with Vernon, so that’s where I went.  (T. 79).

Claimant maintains that he was not provided any training or instructions on what to do at the time

he was assigned to assist Mr. Ross at the machine.  Claimant testified that Mr. Ross provided

instruction or told him what to do “as he needed me”.  Aside from Mr. Ross, claimant’s testimony

reflects that he was not told by anyone in management of respondent-employer where to stand or

what to do as he discharged his duties assisting at the machine.  

Regarding the date of the accident, November 4, 2008, the testimony of the claimant
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reflects that the same occurred around 1:00 to 1:15 p.m.  Claimant testified that they were in the

process of loading a coil of eighteen (18) gauge steel.  Claimant further testified regarding the

instructions to the machine operator:

That comes from the front office.  They bring a memo out to him
telling him what steel to get and how many pieces to cut and where it’s 
going and whatever. (T. 81).

 
Claimant testified that the order is provided to Mr. Ross, the machine operator:

He would let the crane operator know what gauge steel he needed
and the crane operator would go get whatever gauge he needed and set it
in front of the machine and we would take it from there. (T. 81).  

Regarding the manner in which Mr. Ross communicated with the crane operator, claimant’s 

testimony reflects that the same was done verbally, adding:

He’d be walking past every five (5) minutes.  A lot of times when
they didn’t have nothing to do, they’d come over there and just be standing
by the machine, just talking with each other.  Everybody out there was 
pretty friendly with one another. (T. 81).

The crane was operated by remote control from the ground floor.  The testimony of the claimant 

reflects that the crane operator lifts the coil of 18-gauge steel off the ground and places it in front

of a “tree” or pillar, which is constructed out of steel which is set down in concrete in back of the

machine.  In describing the “tree” or pillar, claimant testified:

If you can imagine an old telephone - back in the old days . . 

It had two (2) - it had the long steel that you laid down over the 
telephone?

It was just like that.  I guess a coil could go on this end, and a coil
could go on that end, and then it had foundation in the middle, and then 
it had the arm in which - or the foundation that was set into the concrete,
which was set in front of the machine.  (T. 83).



5

The testimony of the claimant reflects that the crane operator can actually set the coil of steel onto

one of those arms with the crane.  Claimant continued in explaining the process at the machine:

Then, after it’s set down, Vernon would push a button and it 
would tighten the coil onto the arm, which was on the tree.

To keep it from sliding off or - to keep it from sliding off or being
loose.

To keep it from being wobbly. 

*       *       *

If this was the machine running this way (indicating), there would
be a coil here and there would be a coil here.

The coils are, but it’s on the opposite sides of the machine - just
like the old telephones.  (T. 84).

Claimant acknowledged that at some point the roll of steel feeds into the back of the machine,

straight down the line.   Claimant continued, noting that the first thing that Mr. Ross, the machine

operator, does is to push a button, which is located on the pillar, to tighten up the pillar on the

coil of steel.  Thereafter, claimant testified:

Then he [Mr. Ross] would get the band cutter and start cutting it
- cutting the metal loose so I can get ready - we can get ready to run it
through the machine. (T. 85).

The testimony of the claimant reflects that he was instructed where to stand, which was at

the front of the machine, by Mr. Ross as the bands from the coil of steel were being cut.  Further,

the claimant added that he stood at that location during the three (3) months that worked with

Mr. Ross assisting at the machine.  Claimant testified that during a typical day 10 to 12 coils of

steel would be loaded onto the machine.  The testimony in the record reflects that during the three

(3) month period, consisting of 5-day work weeks, claimant assisted with at least 600 rolls or
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coils of steel while working with Mr. Ross on the machine.  The testimony of the claimant reflects

that during the entire time that he worked with Mr. Ross on the machine he was never instructed

by members of management to stand somewhere else.

At the time of the November 4, 2008, accident, the testimony of the claimant reflects that

Mr. Ross cut the band off the coil of steel, and that he [claimant] was standing in front of the

machine getting ready to push a button.  The testimony of the claimant reflects, regarding the

accident:

Before I could get to push the button and run the metal through
the machine, it went haywire.  The coil just - I mean, it just shot every-
where.  It just unraveled and when I looked up, I threw my arm up like
this here (indicating).

If I hadn’t [thrown his arm up]- if it had hit me in my neck, I’d be
dead - I wouldn’t even be here. (T. 87).

Claimant testified that he held his left forearm in front of his face as the coil unraveled resulting in

the laceration to his forearm, however preventing him from being struck in the neck and

sustaining more serious injuries.

Regarding any prior similar unraveling incidents involving the coil of steel during the three

(3) months that he worked with Mr. Ross on the machine, the claimant testified:

Not like that.  On one (1) other incident, the steel was so thick 
that we were banding it up and it was so, so, so - it had so much pressure
on it, it just popped it’s band loose, and I almost got hurt then.  That’s
when I really started being careful, cause if it had hit me like this here -
I was standing behind the coil, holding it, so Vernon could band it up,
and we thought we had it and then, bang, it popped, and it started un-
raveling.  And it just - from that day on, I started being more careful, 
cause I - wasn’t nothing I could - that steel was so thick, it would have 
killed me instantly. (T. 88).

Claimant testified regarding his reaction and actions following the accident:
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I was so surprised - I seen how big a gash it was and how
bad it was bleeding - I ran to the bathroom. (T. 91).

While the claimant testified that following the injury, the laceration was laid open, a description of

the residual of the injury is that of a scar of 4 to 5 inches long in the middle of the underside of the

left forearm.  

The claimant was taken to the hospital for medical treatment following his injury.  While

at the hospital a urine drug test was performed which detected the presence of Methadone in the

claimant’s system.  Claimant concedes that he did not have a prescription for Methadone. 

Claimant denies taking Methadone immediately prior to the accident.  Regarding the presence of

the Methadone in his system, claimant testified that the Friday, October 31, 2008, prior to his

November 4, 2008, accident, after he got off work he had gone to St. Louis.  The testimony of

the claimant reflects that he took the Methadone on Friday, October 31, 2008, explaining:

A girl that I knew had some - I asked for some pain medication
for my back and she said, I’ve got some that will do you right.  She gave
me not even a cap full of Methadone - that’s as far as that went. (T. 92-93).

Claimant continued:

She gave me one (1) small cap.  It wasn’t nothing.  It - but she
told me, if you go to work, it should be out of your system because if
anything, it sort of may be just a trace - it wasn’t even a cap full. (T. 93).

With respect to the source of his back pain, claimant explained that four (4) to five (5) years

earlier on New Years’s Eve, individuals broke into his house and he sustained five (5) gunshot

wounds, adding that he has “a bullet on my spine”.  Claimant testified regarding the residual

effects of the bullet on his spine:

It messes with my leg, and I’m lucky to be walking cause I 
almost was paralyzed.  I got shot in my neck, and I got shot in my 
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stomach three (3) times.  They kicked my door in and shot me. (T. 93).

The testimony of the claimant reflects that he returned home from St. Louis on Sunday

night, November 2, 2008, and reported for work on Monday morning, November 3, 2008, at 6:00

a.m., where he worked his regular hours and shift.  Claimant also worked the following day,

November 4, 2008, until the occurrence of the accident.  Claimant denies that he was impaired by

the Methadone in his system or that same caused the accident, adding:

The Methadone didn’t even do nothing for my back.  It did nothing.
I still was hurting, so I couldn’t have been impaired because - I found out
Methadone stayed in your system for seventy-two (72) hours.  When I got
back to work, that was - that was over - that was past seventy-two (72) hours.
I was surprised it was still in my system, cause it didn’t do anything for me.
It didn’t stop me from hurting. (T. 94-95).

Further, claimant denies that either his judgement or reaction time was impaired on the date of the

accident.

The claimant denies that he was taking any other kind of drugs, either over-the-counter or

prescription, at the time of the accident.  With respect to any problems with his kidney or liver,

while initially denying same, claimant testified:

Excuse me - well, I do have - can I show you something?

I do have a problem with this.  I have - a lot of times I urinate . .

.     .     .  it - I might just urinate any time, but when I have to go.
I have to go.  I might have to pull over on the side of the highway to go, 
so I guess - I guess I would - I don’t know if that’s my kidney or liver
that’s giving me trouble.  But the bullet shot half of my side out there.
So I don’t know exactly what it is, but I do have trouble with my - I guess
that would be my kidney. (T. 95-96).

     Claimant acknowledged that the employees were suppose to be wearing safety sleeves

made out of cotton cloth, however maintains that he was not wearing them on the date of the
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accident because, “they didn’t have any in the building”.  (T. 88).   Claimant testified that he had

worked all day from 6:00 a.m. until 1:00 p.m. with safety sleeve on the day of the injury, and that

he was never broached by any member of management regarding the absence of same.  Further,

the claimant explained that the reason there were no safety sleeves in the building was because

they had run out.  

The testimony of the claimant reflects that the safety sleeves were kept in a storage room

next to the break room.  Claimant elaborated:

I come in every morning and make sure I have all my safety
- everything on - and they didn’t have any - they didn’t even have 
any paint in the storage room.  We had ran out of everything.

They didn’t have any paint, any safety glasses - they didn’t 
have nothing in the safety room. 

*       *       *

Brent - Brent Sanders would come around every morning and 
check to make sure everything was correct on the machine.  Do you
have safety shoes on, do you have your - and if we didn’t have on
certain things that we were required to have on, we wasn’t supposed 
to work, period.  But they ware supposed to make us stop and quit 
immediately. (T. 89). 

Claimant explained the Mr. Sanders was the floor supervisor.  Claimant added that Mr. Sanders

was present at work on the day of the injury, and was aware that he was working without safety

sleeves.  Claimant added:

No, Vernon didn’t.  I think maybe two (2) guys might have had
on safety sleeves that were running machines - two (2), and they probably
found them laying on the floor. (T. 90).

Claimant testified regarding the number of machines operating on the day of the accident as well 

as the number of employees operating the machines:
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One (1) machine, two (2) machines - four (4) machines -
four (4) machines, but on two (2) of the machines, one (1) guy can
run the machine by himself, and on two (2) more of the machines, that
me and Vernon were running and the machine that Ray Robbins runs, 
it takes two (2) people to run.  And Ray  - they didn’t have any safety
- they didn’t even have safety sleeves themselves.  (T. 90-91).

The testimony of the claimant reflects that the day he went to the hospital following his

accident the attending physician, Dr. Oakley, determined that his tendon had been cut in two. As a

consequence of the afore, the claimant was transferred to the Med in Memphis for treatment. 

Claimant’s testimony reflects that he continues to require additional medical treatment relative to

his tendon, however has not been able to obtain it due to a lack of money.  Regarding the status

of his arm at the time of the hearing claimant testified:

Like I told the people - it’s about sixty percent (60%) .  I mean, 
there’s certain ways I can’t sleep.  I have to - if I lay on my arm when I 
sleep, it burns.  It’s still messed up. 

From what the doctor’s telling me, that might be life-long. (T. 96-97).

The testimony of the claimant reflects that he was referred to an orthopedic surgeon, however

was unable to see him due to the refusal of the workers’ compensation carrier to pay for same. 

With respect to the impact of the injury on the use of his left arm, claimant’s testimony reflects:

I hurt all the time and I can’t pick - I can’t - sometimes I can’t
even open a bottle of Coke unless I do it with my right hand. (T. 97).

Claimant testified that he is unable to pick up with his left upper extremity.  

Following the accident and receipt of medical treatment the claimant returned to work at

respondent-employer.  Claimant estimates that he worked for respondent-employer for 2 ½ to 3

weeks before his employment was terminated by same.  Claimant testified that during the afore he

was put back in the shipping:
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I was weighing the beams that come off the line and I would 
write them down, write how much weight was on the steel, and take it
from the scale - take it right off that to be loaded on the truck. (T. 98).

The testimony of the claimant reflects that he was able to perform the shipping job.  Claimant

explained the circumstances surrounding the termination of his employment:

Well, when my arm got real, real bad while I was in shipping.
It got hard and it started turning blue. 

It started turning blue - real real hard.  So I went over . . .

My arm.  I mean, you could do this - it was hard as a tree trunk.

I went over and told them .   .   .

I told  - I told the girls in the office about my arm.  They were 
supposed to call me in every day and re-wrap my arm and put medicine 
on it, but they didn’t do none of that, so that’s when I threatened to get 
me a lawyer, because they wouldn’t take me to my therapy, they wouldn’t
take me to Jonesboro, they just stopped doing - assisting me in any kind
of way.  So I told Russell - the next day, when I did come in to work, cause
I told some guys in the break room, I’m not coming to work tomorrow
because my arm is entirely too bad.  Because they’ve got me sitting back
there by the door and it’s twelve (12) degrees outside.  My arm was getting
worse.  I said I don’t want to mess around with my arm.  So I told them 
to tell Russell and them when they came in that I was not coming to work
and I was considering getting a lawyer.  Russell [the plant manager] called 
me at home.  

Called me at home and asked me was I coming back to work.  I 
said, Russell, I don’t know if I should come back to work, because my arm
is feeling real bad.  He said, well, Cornell - and this is exactly what he told
me - he said, Cornell, if you’re worried about your job being in jeopardy, 
about having drugs in your system, don’t worry about this - he said, your job
is not in jeopardy.  If you go to the drug program in Jonesboro for two (2) 
days, you could come back to work and it wouldn’t be no thing.  My arm
was - after he had found out that I had got you to represent me, he called
me back later on, about maybe a half hour, and told me, Cornell, they told
me I’m gonna have to let you go.  That’s exactly what he told me. (T. 98-100).

Claimant testified that he has not worked since his employment with respondent-employer
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was terminated, although he has looked for a job:

I mean, I went to two (2) or three (3) temp places- Temp Plus, 
a place down here by the mall.  But work was kind of - work is slow
everywhere. (T. 100).

During cross-examination claimant provided a detailed description of his location at the

time of the accident as well as his workstation:

It’s got a tree; you can put one (1) coil here, you can put one (1)
coil in the middle of the foundation which holds the tree.  He was on 
this side of the coil, and I was on the opposite side of the coil, where I 
can catch it and run it through the machine.  I was on the opposite side
of the coil. (T. 102).

The testimony of the claimant further reflects that the “tree” is similar to a “T” , which would

accommodate a coil of steel on each side.  Claimant testified that at the time of the accident he

was standing on the side of the “Tree” which did not have a coil of steel on it.  Claimant’s

testimony reflect that on the day of the accident Mr. Ross, the operator, was standing opposite

side of the “Tree” from him.  Regarding the button that was engaged by Mr. Ross once the coil of

steel was on the tree, claimant explained:

Where it wouldn’t be wobbly on the arm of the tree.  Where
it wouldn’t wobble, cause if it wasn’t tight, you could just take it and
the whole coil would rock back and forth and after you tighten it up
to keep it secure, to where it would stay. (T. 104).

The testimony of the claimant reflects that after the operator, Mr. Ross, engaged the button to

tighten the coil of steel on the “Tree”, the operator would then cut the bands off the coil of steel,

and that he, the claimant, would then engage a button to allow the coil of steel to spool/ turn, so

that the metal could be fed into the machine.

The claimant testified that both and the operator, Mr. Ross, would reach down, grab the
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metal and feed it into the machine.  The metal from the coil was described as “very sharp” and

approximately a quarter of an inch thick, depending on the gauge of same.  Claimant

acknowledged that based on his work at respondent-employer he was aware that if he came in

contact with the edges of the coil of steel he could be hurt.  Claimant was wearing gloves on the

day of the accident as well as a hard hat and steel-toed boots.  

The testimony of the claimant reflects that he never engaged the button to unravel the coil

of steel at the time of the accident, noting that once the bands were cut the spool of steel started

unraveling.  Regarding the afore, the claimant testified of the metal, “it shot off the side of the

coil.  It came right at me”. (T. 109).  Claimant insist that the end-piece of the metal from the coil

of steel never did drop to the floor once the bands were cut from the coil by the operator. 

Further, claimant asserts that he was standing where he had been told to stand by the operator:

I was told to stand there.  I was told to stand exactly where I 
stand every day. (T. 110).

Claimant explained the discrepancy in his testimony and that of the operator regarding

certain equipment on the machine, acknowledging that he had testimony during his deposition that

the machine had arms that could come down to hold the metal in place on the tree:

Vernon was talking about some that - Vernon was talking about
the arm that came down to fasten them down.  I’m talking about the arms
that fit on the side of the metal to keep the metal from shifting.  He’s
talking about something all together different.  My arms - the arms I’m
talking about, you could just take them and screw them on.  They’re
like triangles, just like triangles.  You could press them up against the
coil and you take a big monkey wrench and you would tighten up to 
keep the metal from shifting.  What Vernon’s talking is an arm that came
over the top of the whole coil that would fasten down on it to keep it 
from moving, period. 

But the arms that I mentioned didn’t have anything to do with
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the metal unraveling.  It had to do with to keep the coil from shifting
and from buckling.  We talking about two (2) different things all 
together. (T. 112).

Claimant maintains that it was unusual to have the steel unravel, shoot out to the side and hurt

someone.  Claimant added, regarding the afore:

To fly off the way that coil did, yes.  That coil did something that
a regular coil every day didn’t do.

Because it’s so big.  You’ve got coil weighing two thousand
(2,000) pounds; you’ve got coil weighing seven (7,000) or eight thousand
(8,000) pounds, and the bigger the coils are, the higher they extend to the
ceiling.  And by this coil being so big, and having so much tension on it,
you but [cut] the bands, it shot to the side.  That’s what hurt me.  If that 
had been a smaller coil, I wouldn’t have been in no danger, cause it wouldn’t
have had a chance to shift and hit me like that. (T. 114).

Claimant further explained regarding the coils of steel and the machines:

You fail to realize - a coil unwinding is one (1) thing; but when a 
coil shifts to the side and the metal comes towards somebody - an individual
- that’s two (2) entirely different things.  Unwinding would be as if you had
a spool of thread and it was just unwinding - that’s unwinding.  But on 
this particular big coil, when it popped, the metal shot to the side.  It didn’t
unwind.  It shot to the side.  That’s when it caught my arm.  If it had been 
unwinding, it would have just unwinded right in front of the machine.  This
coil shifted to the side, and that’s how I caught it.  The metal didn’t  unwind,
it shifted.  It shifted.  Unraveling had nothing to do with it.  Coils unravel 
all the time.  They more that likely unravel when you cut the band - when
you cut the bands off - cause they have so much tension on them, you know,
they’re gonna unravel, just like a spool of thread.  This particular coil was 
so big that when you cut the bands on it, it being about as tall as you, it
didn’t unravel, it shot to the side - the metal shot to the side, and I caught
it like this.  It didn’t unravel, it shot to the side.  So, if you call what he 
said - like Vernon told you - the tree was unbalanced already, and it auto-
matically had the coil leaning, so for it to unravel is one thing; but when 
He cut the band - when I was standing where I was supposed to be, the 
metal shot to the side.  It just wen to the side and went everywhere. 
(T. 115-116).

The claimant was questioned regarding the Supervisor’s Incident Report, which was
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written up following the accident.  Claimant disputed the description of the precipitation action

contained in the report:

No, sir.  I would never try and catch a coil that stood a chance of 
killing you.  Why would I do that?  That thing weighed ten thousand
(10,000) pounds.  If I tried to catch something that dangerous, I got a 
chance of getting killed.  I never would try to catch a coil unraveling.
Vernon just told you, basically, when a coil is unraveling, he hollers,
look out, and everybody would get out of the way.  Nobody could catch
a coil unraveling. (T. 117-118).

Claimant denies that he talked with Jamie to provide the information contained in the report on

November 4, 2008;

No, because I went straight to - I didn’t talk to Jamie cause they 
shot me straight to the hospital.  I didn’t have a chance to talk to Jamie.

I talked to Jamie, probably, a day or two (2) after, when I came 
back, cause I was tired from being in that hospital all night, and I think 
they let me take off one (1) day, and then I came back, and that’s when
I talked to Jamie.  I didn’t talk to Jamie the same day.

This is wrong.  This is not right. (T. 119).

Claimant denies that he was being inattentive at the time of the accident:

Never.  I never - I would never be inattentive around a machine as
dangerous as that machine.  I would never - I would never be that lax. (T. 120).

Claimant disputed the contents of the Employee Incident Report, regarding a purported summary 

of accident attributed to Mr. Vernon Ross of the claimant reaching out to stop the coil from 

unwrapping:

I would never try and stop a ten thousand (10,000) pound coil from
unwrapping.  I would never do that.

Vernon couldn’t even see - when I got hit, Vernon was on the 
opposite side of the coil.  He couldn’t really even see what had happened.
All he knowed was he saw blood on the floor, like he testified earlier.  
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Vernon didn’t say that he saw me reach up and grab the coil.  Vernon said
he couldn’t even see me, if you go back to his testimony. (T. 120-121).

Claimant acknowledged that he was written up for not wearing arm guards, which he maintains

were not available:

They wrote me up - they came to me two (2) days later and wrote
me up for not having arm guards on, but I don’t see - that’s not in this 
report.  That’s what I signed - for no arm guards.  They gave me a different
violation and put it in my folder.  This here, they didn’t say nothing about
this here.  They wrote me up for not having my arm guards on in a different
situation. 

Brent came up and told me - he said, I’m gonna have to write you 
up.  And I signed it cause I did not have no guards on .  That’s exactly what
I did.  

But it wasn’t even like this.  This was just a form all together that went
in my personal file.  (T. 122-123).

During cross-examination, the claimant testified regarding the October 31, 2008, trip to

St. Louis, his back hurting, and being given something for his back by a friend, Edith.  Claimant

maintains that he did not ask what type of drug he was being given:

No, sir.  All I know it was pink in a little small box.  All I wanted
was something to stop my back hurting.  I wouldn’t have cared what it
was.  I just was needing something to stop this bullet from hurting my
back.  If it had been rock - if she had told me it was some boulders on the 
ground, I would have took it. (T. 124-125).

The claimant described the substance as a pink liquid.   Claimant asserts that the top/cap of a

bottle was unscrewed and less than  ½ cap, which was less that a teaspon, was poured and taken. 

Claimant maintains that he did not realize any relief from back pain from the drug, nor did he

experience any euphoria or highness, noting:

After I found out she was on a drug program and she was down
to twenty (20) milligrams of Methadone.  Come to find out, that wouldn’t
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have been enough to give a baby - to hurt a baby - cause some people on
Methadone goes up to a hundred and fifty (150) milligrams.  She was in 
the process of detoxing.  That’s why she gave it to me, cause she figured 
it wouldn’t be in my system.  Ten (10) to twenty (20) milligram wouldn’t
be enough to hurt a baby.  She had been on  - at one time, she had been on
a hundred and thirty (130) milligrams, and she was detoxing and she was
about ready to get off the program. (T. 126).

In response to whether he was aware that the was taking an illegal drug, claimant responded:

Like I told you, I didn’t care what it was, as long as it would stop
my back from hurting. (T. 126).

Claimant continued:

No, I did not - I did not know Methadone was illegal. (T. 127).

Claimant maintains that the October 31, 2008, incident was the first and only time he has used

Methadone in his life.  

The testimony of the claimant reflects that he drinks beer periodically - maybe twice a

month.  Claimant denies being a drug user, however acknowledged:

I smoked marijuana in the 70's.  I ain’t gonna lie to you.  I smoked
marijuana in 1970, ‘71.

That’s the last time.  Last time I had a - other than drinking beer.
And I always drink beer periodically.  I might drink a beer one (1) or two
(2) times a month.  Anybody up here that knows me.  I could bring ten (10)
people in here that will tell you they’ve never seen be [me] take any drug
or never seen me drink that much.  I might have a beer in my icebox for 
three (3) weeks.  I’ve got a beer that’s been in the icebox for almost a month,
and it’s a Budweiser beer. (T. 127-128).

While insisting that he has not consumed illegal drugs in well over thirty (30) years, claimant 

responded rhetorically to whether he return to Edith on Saturday or Sunday to request more of
the Methadone:

Why would I go back and ask for something that didn’t do no
good when I took it on Friday?  I mean, it would just contaminate my
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system.  I did nothing for me. (T. 128-129).

Regarding the wearing of arm guards while working on the floor of respondent-employer,

claimant testified that it would depend on what job he was doing.   Claimant asserts that while

working as a catcher on the machine with Mr. Ross, he work arm guards unless there were none

available.  Claimant attributes the afore as the reason for the absence of same at the time of the

accident:

For the sixth (6th) time, sir, yes, sir.  That’s the only reason why
I didn’t have them on.  And I was supposed to have been wrote up for 
that, but anytime the floor supervisor would come by and you didn’t have
on the proper equipment, he was supposed to stop you from what you was
doing and write you up.  He did none of that.  He just let us continue to 
work and wasn’t enforcing his policy.  If he would have stopped me from
working, the accident never would have happened.  That was his job - 
come by and make sure the machine was running properly and make sure
everybody had on their steel-toed shoes, the glasses, their hand products
and guards - if you didn’t have that one, he was not supposed to let you
- he was supposed to write you up and send you home.  He didn’t do 
nothing.  They weren’t concerned about none of that.  When I got hurt,
the only thing Telling was concerned about is making sure that their 
insurance did not - did not - did not go up.  This is what they told me - 
don’t worry about trying file for your workman’ comp, just come back to
work, because we’re self-insured or whatever and we don’t want our 
insurance to go up.  This is why I can’t - basically, if you don’t do this,
we’re gonna terminate you.  Other than that, I would have filed for my
workman’s comp, but they told me don’t do that - we’ll take care of it.
We’ll give you something light to do.  That’s when they sent me in the 
back , writing down the weight of the metal on the scales, sending it out.
But, other than that, if I had knowed they was gonna terminate me, I 
would have filed for my workman’s comp, cause they - to me, I feel like
they tricked me - made me work two (2) or three (3) more weeks, and 
then found reason to get rid of me.  Other than that, they wasn’t concerned
- they wasn’t concerned about that, one way or the other. (T. 130-131).

The testimony of the claimant reflects that three (3) weeks following the accident his

employment was terminated by respondent.  Claimant was assigned to light duty work, which had
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continued from the time he returned to work on November 6, 2008, until his employment was

terminated.  Claimant’s light/restricted duty work entailed no use of the left upper extremity:

Yes, Sir, I had to - matter of fact, I couldn’t use one (1) arm, cause
I had a sling on.  They charged me for a forty dollar ($40.00) sling that I have.
I couldn’t use but my right hand, yes, Sir. (T. 132).

The claimant’s testimony reflects that he was last seen by a medical provider regarding his injury 

in December 2008, when seen by a nurse practitioner.  Claimant testified that he did not receive

any physical therapy after December 2008, because he was out of work.  The testimony of the

claimant reflects that while he was referred to Dr. Dickson, an orthopedic physician, by the nurse

practitioner he was unable to see him because he did not have insurance.   

Vernon D. Ross, Sr., testified that he had been employed by respondent-employer

approximately ten (10) months at the time of the claimant’s November 4, 2008, accident.  On the

date of the accident, November 4, 2008, Mr. Ross was performing the duty and function of

machine operator.  The testimony of Mr. Ross reflects that during the first three (3) or four (4)

months of his employment with respondent-employer he worked as a bander, however once a new

structural line was added he was assigned to that machine once it was installed.  The machine that

Mr. Ross was assigned was the same one that the claimant was injured on.

The testimony of Mr. Ross reflects that there were only two (2) machines like the one that

he was operating.  Further, Mr. Ross testified that two (2) or more individuals are required to

operate each of the machines.  In describing the machine that he operated, the testimony of Mr.

Ross reflects that it is thirty (30) to forty (40) feet long, or maybe even longer and ten (10) to

fifteen (15) feet wide.   The coil of steel is the raw product that goes in the machine, which then

forms it into beams.  The coil of steel is located in the storage area of the plant and is transported
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to the machine by crane, which is built into the roof of the plant, where it is deposited onto the

pillar or tree, and thereafter fed into the machine by the operator.  

Regarding the point in time that the claimant was assigned operated the machine, Mr.

Ross testified:

Well, the way they was laying people off and everything, they 
would just grab someone that ran it, and put over there with me.  When
he first started over there, I noticed that he couldn’t keep up with the speed
that the machine was running, because there had been days when the 
product that I’m making, the truck would be outside waiting on it, and I’d
have to have it - you know, the order complete and sent out, you know,
because I would get a write-up, suspended, or something like that, so I 
have to keep my machine running continuously . . . and it was running 
too fast.  And I asked them on several different occasions, could I have 
somebody else over there with me that knew a little bit more about what’s
going on, because the way he worked - without the training, you know -
and the machine’s very dangerous.  I told them he could hurt somebody,
myself, or hisself (phonetic). (T. 15-16).

The testimony of Mr. Ross reflects that the was only person that could train the claimant on the

machine, however he was not the claimant’s trainer, adding:

Well, that’s - no, sir.  They sent him over there with me to for him
to catch on my line, not to train him.  And that’s what I was using him for
- to help me load my - feed my materials to my machine . . .and catch on 
the ends. 

Those was the only things that I was showing him how to do.  I 
never showed him how to run the machine.  If something that happened
and I got caught up, he wouldn’t know how to stop it.  (T. 16-17).

Mr. Ross’ testimony reflects that while the claimant did not know how to run the machine, there 

were some tasks the he [Ross] needed help with and that he showed the claimant how to do 

them:  

Okay, when the crane operators loads the coils of steel, which are
the things that we feed into the machine.
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Okay.  Well, it’s a tree - that’s what we call it - and it starts at

about, like I said, from me to you, approximately that far.

Okay, the coil of steel gets loaded on the tree where you are.  (T. 17-19).

Mr. Ross testified regarding the process of feeding the coil of steel into the machine:

Yes, sir, it has to sit on the tree, which is the pillar.  We load 
those two (2) sides to it - put a coil on this side, and put a coil on this 
side.  It will spin as the coil runs out. (T. 20-21).

Only one (1) coil of steel can be fed into the machine at a time.  Mr. Ross continued:

Okay, once it’s loaded on the tree or trailer, what it is, I have to
get band cutters and cut the band off the coil unravel so ti can be pulled
to be pushed through the machine. (T. 22).

The testimony of Mr. Ross reflects that the number of bands on the coil of steel ranged from one

(1) to eight (8) and are usually metal.

Mr. Ross testified that the claimant does not assist in cutting the metal bands off of the

coil of steel.   Three (3) feet long bolt cutters are used to cut the metal bands from the coil of

steel.  Mr. Ross stood to the side of the coil of steel as he cut the metal bands, with the claimant

standing in front of the coil of steel.  In explaining the claimant’s placement, Mr Ross testified:

Yes, sir, because when it unravels, that’s when - you have to
mash the button that I use, to bring the - to make the machine manually
run.  So he has to sit there and hold the button for me while I feed the 
material in at the beginning of the machine.  (T. 24).

The testimony of Mr. Ross reflects that when the claimant first arrived at the machine work 

station, it was the supervisor that instructed him where to stand:

What they told him, basically, what they said was, I was gonna
show him what to do - just follow me.  So, when I went over there, I 
told him - the way I explained it to him - this is where I stand when the 
band steels are cut, right here, cause that’s the least likely place to get 
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hurt.  (T. 25).

Mr. Ross concedes that he pretty much told the claimant where to stand.  Mr. Ross testified that 

once the bands are cut they pop straight out, and then the material is loaded into the machine.  

On the date of the accident, November 4, 2008, Mr. Ross testified he worked first shift, 

which was from 6:00 a.m. to 2:30 p.m.  The accident occurred at approximately 2:00 p.m.  The

claimant had worked with Mr. Ross during the entire shift as a catcher.  Mr. Ross testified:

Well, actually, he was bander, and they just had him over there
helping - over there with me.  And they told me it was temporary - I
didn’t really know.  They just said it was temporary - they didn’t say 
anything about training to operate the machine. (T. 27-28).

Mr. Ross maintains that the plant supervisors, Russell Ford and Brent Sanders, told him that the 

claimant’s assignment to help at the machine was temporary.  

Mr. Ross testified that on November 4, 2008, he was running an order to go out that day. 

The crane operator had loaded a new coil of 18 gauge steel.  Mr. Ross noted that the coil of steel

was nine thousand (9,000) pounds and just one (1) side of the tree was loaded.  Mr Ross

explained that the reason only one side of the was loaded by the crane operator was because the

operator had about five (5) other lines he had to load also:

Right.  So, when he was loading, he was just pulling one (1) coil
from each one, so they could continue to run and then when he had time,
he’d come back and load the other side. (T. 29).

Claimant noted that when only one (1) side is loaded, the effect on his machine was to cause the

tree/pillar to tilt.  The testimony of Mr. Ross reflects that there is a distance of about ten (10) feet

between the end of the machine and where the beginning of the coil of steel is located.  Mr. Ross

testified that he instructed the claimant to stand in front of the machine as the metal bands were
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cut from the coil of steel.  

Regarding the events of the day of the accident, November 4, 2008, Mr. Ross testified

that after the coil of steel was loaded on the tree/pillar, he engaged the button to tighten the pillar

in the hole of the coil of steel; he then picked up the bolt cutters while standing east of the coil of

steel with the claimant standing north; he proceeded to cut the bands holding the coil of steel. 

Mr. Ross continued:

I have to jam the cutters between the band to get it in there, cause
it’s so tight.

And, you know, when I cut it, the way I - I usually turn it where
it pops loose, it’ll pop straight down to the ground and the ground will 
catch it. (T. 33).

Typically, once the end of the steel is on the ground, the claimant’s function was to bend down, 

grab the coil of steel and bring it up to be fed into the machine.  However, at the time of the 

accident, Mr. Ross testified:

It did like it normally - it’s suppose to do - it fell down.

Yes, it flopped out.

It just shot out and all the stuff there at the top part of the coil, it 
just started unraveling - started coming off the side.

All up the side - just coming off the side of the coil. (T. 34).

Mr. Ross acknowledged that the incident scared him, explaining:

Because if it would have hit me, I probably wouldn’t be 
testifying for you today.

Because of the height - if it had come down it would have 
had no problem with, you know . . . cutting me up, bad . . . because
there were so many of them unraveling, it would just fall in repetition
- you know, like domino effect? 
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It was just sliding and it wasn’t gonna stop. (T. 34-35).

Mr. Ross testified that when the coil of steel started unraveling, “I jumped and started hollering.  I

told him to watch out”. (T. 35).  Mr. Ross described the direction of his movements as the coil of

steel started unraveling:

At a angle.  I jumped back and like to the side, away from it.
I jumped straight back - when it came, I jumped like backwards and
over to this side so it wouldn’t catch me.

And he [claimant] was still standing in front, but when it started
unraveling and coming down, there just wasn’t no stopping it.

The first minute when it popped up and out, it came across, it hit
him on his arm. (T. 35-36).

Mr. Ross acknowledged that the claimant was standing where he had been instructed to stand at

the time he was struck by the unraveling steel coil, adding, “it was supposedly the safest spot for 

him to be in”. (T. 36).  Mr. Ross testified that once the cut the band from the coil of steel it begin 

to unravel with one (1) to five (5) seconds.  

The testimony of Mr. Ross reflects, regarding when he first realized that the claimant had 

been hurt:

When I looked over there to see, you know, where he was at, 
I saw blood.  I saw a lot of blood. (T. 36).

Mr. Ross offered that but for the claimant being struck by the unraveling steel coil greater and/or 

more extensive injuries might have resulted:  

Because, when it hit him, it just slowed it down.  I mean, it 
really gave me time to get out of the way. (T. 37).

Mr. Ross added that he probably would have been cut up pretty bad:

I mean, it would have knocked me down, and it would just 
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continue to fall because it just unraveled on its own.  It would just 
continue to fall.  Like I said, there wouldn’t have been nothing nobody
could do to stop it. (T. 37).

In addition to working with the claimant the entirety of the day that the accident occurred,

the testimony of Mr. Ross reflects that he had also worked alongside him for a number of months

prior to the accident.  Mr. Ross’ testimony reflects that he did not notice anything unusual in the

way the claimant acted, his reaction time, judgment or talk on the date of the accident.  

Mr. Ross testified that respondent-employer provided protective guards to wear on the

arms so long as they were in stock.  Claimant described the material of the safety sleeves as the

same as cotton T-shirt, but tighter and “elastic-like”.  Mr. Ross noted that if the safety sleeves

were in stock, employees were suppose to wear them.  Mr. Ross maintains that on the day of the

accident, November 4, 2008, there were no safety sleeves in stock.  As a consequence of the

afore, at the time of the accident neither he nor the claimant was wearing safety sleeves.  Mr. Ross

asserts that management/supervisory personnel did not question the employees regarding the

absence of the wearing of the safety sleeves on the day of the accident because they were aware

there were none in stock.

Following the claimant’s November 4, 2008, injury, the testimony of Mr. Ross reflects

regarding the actions of supervisors:

They come to my machine and asked me what had happened.

And I had to go into the office and I explained to them what, you
know, what I saw. (T. 39).

Those present in the office included Jamie Weaver, the production manager, along with other

supervisor.  Mr. Ross maintains that he relayed the same account as his testimony during the



26

hearing.  Mr. Ross testified that while the claimant did return to work following the accident, he

never again worked with him.  

The testimony of Mr. Ross reflects that save for the claimant coming over and working in

the machine area as a catcher, there is nothing he could have done to have kept himself from being

injured on the date of the accident.  Mr. Ross noted of the location where the claimant was

standing at the time of the accident:

Supposedly, the safest place when I was cutting . . . . because,
like I say, you need two (2) people.  It has an arm on it that will actually
come down and hold the coil so when you cut it, it just stands there.

They didn’t put those on my line. (T. 41).

During cross-examination, Mr. Ross testified regarding the duties of a catcher, which is

what the claimant was performing on the day of the accident:

Well, a person that works on my line with me . . . will help me
catch the parts because they’re so long when they come out - they’re
coming out back there, and I can’t pick them up by myself and load them
onto the table that we load them on before they’re being shipped over to 
us at the banding area. (T. 42-43).

Mr. Ross testified regarding the normal operation of structural line number 2, which was where he

and the claimant worked:

Once we fed it in there, there was a thing on one (1) side - cause
now we’re standing on - both - he’s on one (1) side of the coil, and I’m on 
the other side.

He has to mash the button, while I run the machine to feed the 
material through the machine.

And, once it gets started, he’ll stop and, you know, go back 
around, then I go back and program machine to automatically run and
when I start it up, it’ll start pushing, you know, you have to run back 
there and turn it off, or else the coil runs out.  (T. 47).
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Mr. Ross testified that he had to have the claimant standing where he was standing in order to hit

the button to allow the metal to be basically pulled off of the coil.  Mr. Ross explained that the

claimant was located where he was in relation to the machine and the coil of steel for his [Ross]

benefit:

When I cut it, like I said, it pops out.  The man standing in front
of it, you know, it can’t do him no harm.  But, if there ain’t nobody there,
and it come loose, and it just keeps going around and around, then that’s
where a problem comes in there.  Like I said, had we had the arm - the one
we was talking about . . .  you know, then I wouldn’t need nobody. (T. 49).

With respect to the mechanics of the November 4, 2008, accident, the testimony of Mr.

Ross reflects:

The weight from the coil itself had the machine kind of off-balance,
and it was a nine thousand (9,000) pound coil.

And when I cut it, just the weight alone, caused the metal to pop out
and to one (1) side, because the tree itself is already leaning.  And, the way
you’ve got - can I kind of explain it to you, how the coil will be coming about?

We have one (1) big master coil, like a forty-five thousand (45,000)
pound coil, and then you’ve got a slitter that’s nine (9), you know, nine (9)
inches - nine (9), nine (9).  It’s slits them into separate pieces and it’s fed 
through another machine, which winds them back up, so where they come
out from the slitter, it’s a nine (9) by seven (7) - nine point seven (9.7) inches
long.

Wide, yes, sir.  So, now, instead of being one (1) big forty-five 
thousand (45,000) pound, it’s small, like nine thousand (9,000) and, you
know, different size . . . .

So, that’s what I have - the nine thousand (9,000) pound coil.  It’s
still just as big, but it’s just wrapped completely - it’s like you get a rubber
band and just tighten it around your finger, and, you know, once you let
go, it unravels - that’s pretty much how a coil is - cause it’s so tightly 
coiled together. (T. 49-51).

The testimony of Mr. Ross reflects that the safety sleeves/arm guards, furnished by
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respondent-employer were designed to cover the arm from the wrist to the elbow.  Mr. Ross

acknowledged that neither he nor the claimant had on arm guards on the day of the accident.  Mr.

Ross maintains that there were no arm guards in stock.  Further, Mr. Ross testified that he asked

Brent Sanders, who was his supervisor, or Russell Ford, the plant manager, for arm guard on the

day of the accident:

Well, first, they come out to warn me about not having any on, 
and I said, well, I can’t put on nothing that we don’t have.  So they said,
let me go check.  They went and checked, and they didn’t have any.  It 
wasn’t no problem at all.  Some people had some, but, you know, all of 
us didn’t have it.  You’ve got guys that go in there and get some and wear
them till lunchtime, and then throw them in the trash and go get some more.
I mean, it was just hard to keep up with the stuff that we needed. (T. 53).

The testimony of Mr. Ross reflects that while it was not an uncommon occurrence for the

coil to unravel on the small machines, it was unusual for it to occur on his machine.  Mr. Ross

testified:

It happened one (1) time before, and the only reason why that did - 
it was before he was working with me.  It was when I first started, I didn’t
have my tree locked into place, so when my machine started running, it not
only did it just pull the material off, it pulled the whole tree.  It revolves -
it swings around, you know, from side to side, so I can used the side that I
need to feed into my machine.  Well, as it was pulling material, it pulled
it sideways and it unraveled.  Now, most of the time, when it unravels, it
would be the crane operator’s fault.  It usually unravels as he’d loading
the machine, not because of the cutting of the band or - it usually be because
of the crane operator, when it unravels.

That was actually the first time that it did it on its own.  Like I said,
the first time it happened, it was my fault for not locking my machine in 
place.  The day that it happen then, I mean, I was not expecting it because
it didn’t happen.  I was on the machine what, four (4) or five (5) months,
and, you know, that particular day that it happened, you know, no, I wasn’t
expecting it.  I wasn’t nothing that I’d be aware of every day or I knew it was
gonna happen - no, sir. (T. 55-56).
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Regarding the safety of the claimant’s designated location in the loading process, the 

testimony of Mr. Ross reflects:

Well, no, sir.  He’s there to keep me from getting hurt.  When I cut
that band, that coil - it’s coming.  The reason why I have him on that side,
period - okay, I have to turn this big ole coil to get it set, so, when I do cut
it, to make sure that the coil is flopped down, it’s flopped down to the bottom,
cause I have seen people cut them up high, and they come all the way around
on this side and go haywire, so the safest place for him, and myself, at that
particular - by my judge - was where he was at.  I felt that nothing could 
happen to him where he was at. (T. 56).

Mr. Ross testified that he does not know what Methadone is, and as such is not aware of what

somebody who is high on Methadone looks like.    

Darrell Blanchard commenced his employment with respondent-employer in November

2007, working the first shift in the pack area, which entailed banding the rolls of product.  When

the second shift ceased in July/August 2008, the claimant was moved to the first shift.  The

testimony of Mr. Blanchard reflects, regarding the claimant’s job duties on the first shift:

Well, they had him cleaning up, and then when he didn’t have
nothing to clean up or whatever, then he’d come over there and help me
or he would help other people who needed help, you know - machine-wise
or whatever. (T. 63).

Mr. Blanchard testified that at some point the claimant started helping Mr. Ross at the machine.  

Mr. Blanchard testified that on the date of the claimant’s injury, November 4, 2008, he

was at work in the banding department, which was approximately forty (40) to fifty (50) feet from

the accident.  The testimony of Mr. Blanchard reflects that he could see the claimant from his

location.  Regarding any prior contact with the claimant on the day of the accident, Mr. Blanchard

testified:

More than likely, because when he’s working and whenever
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that machine would go down, he would come back over there with us
and help us until that machine gets back up and he’d go back over there
then. (T. 65).

Mr. Blanchard testified that he was confident that he had seen the claimant the day of the

accident.  Further, Mr. Blanchard testified that he did not observe anything unusual about the

claimant’s appearance or behavior on the day of the accident.  The accident occurred near the end

of the shift.  Mr. Blanchard testified that he first realized that something had happened to the

claimant when the machine operator “hollered that Mr. Petty got hurt”. (T. 66).  Mr. Blanchard

continued:

About that time , well, he [claimant] started coming toward my 
department.

Because that’s where the bathroom was.  He was bleeding. (T. 66).

Mr. Blanchard’s testimony reflects that he went into the bathroom to render assistance to the 

claimant:

When he showed me the cut on his arm, it was a gash, and I
told him he needed medical help for that. (T. 67).

Mr. Blanchard remained in the bathroom assisting the claimant until the office medic and other 

help arrived.  Mr. Blanchard testified that his only observation of the claimant during the time he

was rendering assistance was that the claimant “was hurt”.   Mr. Blanchard ‘s testimony reflects

that he has seen people “high” on drugs and that the claimant did not appear to be high on any

drug.  Mr. Blanchard explained:

I mean, with him being hurt like that, and I saw him, you know,
if anything was out of the ordinary, it was probably because of the injury,
you know. (T. 68).  

   
Mr. Blanchard testified that he was not required to wear safety sleeves in the banding
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department.  The testimony of Mr. Blanchard reflects that sleeves were required to be worn by

the machine operators.  Mr. Blanchard maintains that “quite a few times” sleeves were not

available for workers at respondent-employer, explaining:

I don’t know.  You know, they ordered them - to the best of my
knowledge, they ordered them from the main office and they made them
- ordered in the main office and we had to wait - if we ran out, you had
to wait until they sent an order. 

But there was quite a few times we was out of the work - working
- material that we needed to work with. 

Sleeves, gloves, paint, whatever, you know.  We would run out
of it. (T. 69).

Mr. Blanchard’s testimony reflects that management was aware that they were out of the above

items. 

Brett Sanders, the floor supervisor for respondent-employer since November 2, 2008,

testified that he held the position on November 4, 2008, at the time of the claimant’s accident. 

Mr. Sanders’ testimony reflects that on the day of the accident the claimant was assigned job

duties of a catcher helping Vernon Ross, the machine operator.  Mr. Sanders testified that the coil

of steel set on a coil unwinder, what had earlier been called a “tree” or “pillar”.

At the time of the November 4, 2008, accident, Mr. Sanders testified that he was in

shipping department, approximately fifty (50) feet from the machines.  Mr. Sanders testified

regarding the typical process of loading a coil of steel into the machine:

They take it off the uncoiler, cut the bands, roll the coil out, feed
the steel through the machine, and I think that’s about it. (T. 138).

Mr. Sanders testified that while sometimes the job is a two (2) man job, usually it is just a one (1)

man job.  Mr. Sanders’ testimony reflects, regarding the job responsibility of Mr. Ross, the
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machine operator, in loading the coil of steel:

He would bon on, like I said, cutting the band, taking the tape off,
holding the steel, grabbing it, and feeding it into the machine. (T. 139).

Mr. Sanders acknowledged that there is a device on the post/tree that will cause the coil to be

held more tightly onto the tree:

Yes, when they put the coil on the coil unwinder, there’s a 
button to push, and it opens like jaws, and it tightens the coil on the 
machine so it won’t walk off, you know. (T. 139).

Regarding any other safety device that would prevent the coil from unwinding, Mr. Sanders 

testified:

On one (1) side of it, on the uncoiler, it’s solid, that the coil
sits on.

Then you have arms that, you know, you can put on the other side
of the coil to keep the coil from walking off as the machine’s running, and
keeps the, you know, kind of sandwiches it together so the steel won’t walk
off the coil. (T. 139).

Mr. Sanders maintains that the above safety device would have prevent the metal from coming off

the top of the coil toward the claimant.  Mr. Sanders concedes however, regarding the machine

that the claimant and Mr. Ross was working on at the time of the accident:

At the time, I don’t know if they put it on, you know, cause you 
have - you manually put the arms on.

So, at the time, I’m not sure if they had them on or not. (T. 140).

Mr. Sanders did not witness the November 4, 2008, accident involving the claimant.  Mr.

Sanders’ testimony reflects, regarding the information he acquired of the accident:

After he come back from the hospital and everything, but everybody
explained to me what happened and stuff.  Cornell, he was already gone to
the emergency room before I got up front. (T. 141).
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Mr. Sanders acknowledged that an incident report was completed regarding the accident, and that

as floor supervisor he signed it.  Mr. Sanders testified that the Supervisor’s Incident Report was

filled out by one of the office personnel, Trinity Hall.  Mr. Sanders maintains that he reviewed the

information on the report before he signed it:

Yes, sir.  I was sitting with her while she filled it out, and Russ 
Ford, you know, he was the floor supervisor for me.  We all three (3) 
sat down and went over it so I would get familiar with filling out one of 
these.  

I hadn’t been supervisor but about two (2) weeks. (T. 142).

Regarding the source of the information contained in the report, Mr. Sanders offered:

It just come - I think it come from - I think while we, you know, 
sat - all three (3) of us sat down and went through it. (T. 143).

Mr. Sanders asserts that he filled the report/form out based on the information that the

claimant told him about the accident.  The incident report reflects that the claimant was “trying to

catch the coil that was unraveling” as the precipitating action.  Mr. Sanders maintains that afore

information was received from the claimant and Mr. Ross, the machine operator.  The testimony

of Mr. Sanders reflects that there were no other eyewitnesses to the accident other then the

claimant and Mr. Sanders.  Mr. Sanders noted that the claimant was wearing safety equipment at

the time of the accident, to include a hard hat, safety glasses, gloves, and ear plugs; however he

was not wearing arm guards.  Regarding the availability of arm guards for the claimant on

November 4, 2008, Mr. Sanders testified that he thought there were some on the claimant’s line.

Mr. Sanders maintains that there were arm guards available in the storage room of

respondent-employer.  Mr. Sanders acknowledged that “there was a time or two (2) we’ve run

out” of arm guards.  (T. 146).  Mr. Sanders maintains that employees who are found not wearing
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the proper safety gear are written up.  Mr Sanders’ testimony reflects that he had been by

structural line #2 from time to time during the shift that the claimant was working.  When

questioned whether the claimant was wearing the arm sleeves, Mr. Sanders testified:

No.  You know, sometimes he had them on, sometimes, you know,
he didn’t.  (T. 147).

Mr. Sanders offered that he probably did not tell the claimant to put them on when he did not 

have them on, although he should have.

Questioned regarding the information on the Supervisor Incident Report growing out of 

the November 4, 2008, accident, Mr. Sanders responded to the reason the box marked 

“inattention”:

He was - I guess he was inattention to wearing them.  I’m not 
really sure. (T. 147).

Mr. Sanders’ testimony reflects that there was not any determination made in an investigation as

to whether or not the claimant was paying proper attention. (T. 148).  Mr. Sanders concedes that

he does not know why the “inattention” box was checked.  Regarding his recollection of his

conversation with the claimant about how the accident occurred, Mr. Sanders testified:

He said that they was loading up the machine and the steel started
falling off the back and he stuck his arm out there to catch it from falling
off onto the floor - you know, it starting unwinding off the coil, so he 
reached out there and caught it, and it landed on his arm and cut his arm.
(T. 149).

During cross-examination Mr. Sanders testified that he became a floor supervisor at

respondent-employer “maybe, a week” before the claimant’s November 4, 2008, accident.  Prior

to his promotion as floor supervisor Mr. Sanders ran a line and was in receiving coils.  Mr.

Sanders acknowledged that he never operated the machine, structural line #2, where the claimant
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was injured, although he run one like it.  

Mr. Sander testified that the “couple of times” that the safety sleeves ran out occurred

before he became floor supervisor.  Mr. Sanders was performing a job that required the safety

sleeves at the time he became aware that there were none available.  Mr. Sanders’ testimony

reflects, regarding whether the plant shut down when the safety sleeves were unavailable:

No, sir.  We got some - you know, we do, like, inventory, and
we might be out a day. (T. 151).

The testimony of Mr. Sanders reflects that the plant continue to operate during the time the safety

sleeves were not available.  Further, Mr. Sanders testified that management of respondent-

employer was aware that the plant was continuing to operate without the availability of safety

sleeves. (T. 151-152).  

Mr. Sanders asserts that plant ran out of safety sleeves “probably twice” prior to him

becoming a supervisor.  Regarding the last time that safety sleeves were not available prior to the

date of the claimant’s November 4, 2008, accident, Mr. Sanders testified:

I think it was, like, the week before, but we got some in, you
know. (T. 152).

The week before the claimant’s November 4, 2008, accident, Mr. Sanders testified that he was in

receiving.  Mr. Sanders testified that he learned of the absence of the sleeve guards because other

employees said they were out.  The testimony of Mr. Sanders reflects that it was the responsibility

of the floor supervisor, Russ Ford, to make sure there were sleeves available at the time they ran

out the week prior to the accident, as it was on the other occasion that the safety sleeves ran out.   

  

Mr. Sanders acknowledged that once he became floor supervisor it was his responsibility
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to make sure there were safety sleeves on the floor.  Mr. Sanders’ testimony reflects that the week

prior to the accident when there were no safety sleeves available he was working in receiving. 

Mr. Sanders estimates that the plant ran without safety sleeves for a day or two (2), at the most. 

Further, Mr. Sanders testified that during the afore two (2) days Russell Ford was aware that the

plant was running without safety sleeves.  

Mr. Sanders testified that since he has been the floor supervisor the plant has not run out

of safety sleeves.  Mr. Sanders concedes that if the claimant did not have any safety sleeves

available at the time of his injury on November 4, 2008, he [Sanders] would have gotten in

trouble - written up.  

Mr. Sanders maintains that on the day of the accident, November 4, 2008, each line had

sets or pairs of arm guards.  Further, Mr. Sanders testified that on November 5, 2008, the day

following the accident, arm guards were present:

Yes, the structure line beside that line had, I know, six (6) or 
seven (7) pairs, cause I was - one (1) of the drywall operators needed a 
pair.  I walked over there the day before, the 4th and got him a pair. 

And there was extra pairs sitting there. (T. 156-157).

While Mr. Sanders acknowledged on direct examination that he walked by machine

operators that were supposed to wear arm guards , seen that they were wearing them, and did not

write them up, he later testified that at the time when he was supervisor, “they all had them on”.

(T. 157).  Mr. Sanders denied that he ever saw any of the machine operators not wearing arm

guards since he became a supervisor.  Mr. Sanders’ testimony reflects that he did not ask Vernon

Ross if he was wearing arm guards on the day of the accident. 

Mr. Sanders acknowledged that he did not talk with the claimant following the accident on
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the date of its occurrence, November 4, 2008, although he had contact with him prior to the

accident.  Mr. Sanders testified regarding the afore:

I seen him in the break room and on the line, you know, here and
there, in different parts of the plant. (T. 158).  

Mr. Sanders did not observe anything unusual about the claimant’s behavior the day of the

accident.  Mr. Sanders’ testimony reflects that had he observed behaving unusual, euphoric, or

with slurred speech, he would have done something about it.   (T. 159).

Mr. Sanders acknowledged that the Supervisor’s Incident Report regarding the claimant’s

injury was signed and dated November 4, 2008, reflecting that the report was completed on the

date of the accident.  Mr. Sanders acknowledged that he never talked with the claimant on

November 4, 2008, following the accident, and, as such, none of the information on the report

came from the claimant.  Mr. Sanders offered, regarding his earlier testimony on direct

examination:

Yes, sir.  I meant - after the next day, when Mr. Petty come in,
we went over it and everything was correct. (T. 160).

Mr. Sanders’ testimony reflects that Mr. Ross was the machine operator on November 4,

2008, and that the claimant, as catcher and helper, worked under the control of the machine

operator.   Mr. Ross instructed the claimant on what to do.  Mr. Sanders acknowledged that the

claimant did not know how to operate the machine.  Mr. Sanders testified that it was the job

responsibility of the machine operator to place the arms on the side of a coil of steel.  Mr.

Sanders’ testimony reflects that he did not ask if the arms had been used at the time of the

accident. (T. 162).

Mr. Sanders testified that the weigh of the coil of steel was probably 5,000 to 6,000
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pounds.  Contrary to the Supervisor’s Incident Report, Mr. Sanders testified that the claimant was

not catch the coil of steel at the time of the accident, but rather:

No, sir.  He was catching the wraps off the coil, because the - 
the slit of coil is, you know, it’s on the machine, and it’s on there with
them jaws   .     .     .

.    .   .  the what do you call - it’s not going nowhere, you know.

He was trying to catch the wraps off of it.  (T. 163-164).

Mr. Sanders denies that he was told by Mr. Ross that because of only one (1) coil of steel being

loaded on the tree/uncoiler, that the same caused it to tip to one side, or that because it was

tipped to one side, it caused the metal to come off sideways rather than to unspool in a normal

manner.  Mr. Sanders testified, in noting that he was a new supervisor:

Yeah, and I’ve never seen where - you’ve got the coil like that -
I’ve never seen the whole thing tip over on one (1) side where it would
come off. (T. 164).

In reviewing the Supervisor’s Incident Report, Mr. Sanders acknowledged that the arm

guards were not specifically listed as personal protective equipment on the document.  Mr.

Sanders asserts that on November 4, 2008, he had gone through the plant and made sure the

claimant had on arm guards.  When questioned whether the claimant had arm guards on, Mr.

Sanders testified:

At the time, you know, that the accident happened, was at 
quitting time.  You know, close to two-thirty (2:30).

And eh get off - you know, that’s what time we get off.

So - and, like I said, I was in shipping.  He might have pulled
them off and went to the restroom or something and I wasn’t aware that
he didn’t have them on. (T. 166).
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The testimony of Mr. Sanders reflects that the claimant signed the Employee Warning

Report on November 6, 2008, which reflected that the did not have on all of his safety equipment

at the time of the accident, to include “arm guards”.  Mr. Sanders acknowledged that the afore

was the first warning the claimant had received.  

James Russell Ford testified that he has been plant manager for respondent-employer for

five (5) months.  Mr. Ford was uncertain if he was the plant manager at the time of the claimant’s

November 4, 2008, accident.  Mr. Ford testified that Brent Sanders took his place as floor

supervisor.  Mr. Ford acknowledged that he had just moved up at the time of the claimant’s

November 4, 2008, accident, describing the period as a transition time.  

Mr. Ford testified that the claimant’s original job at respondent-employer was that of a

bander, however then he was moved to the line to help Mr. Ross as a catcher.  On the day of the

injury, November 4, 2008, the claimant’s assigned job duty was helping Mr. Ross as a catcher on

the structural line.  Mr. Ford’s testimony reflects that the catcher also helped the machine

operator with anything else the operator needed to have done.  

Mr. Ross and the claimant were working on structural line number 2 which was producing

framing studs.  Mr. Ford provided a description of how the raw material, the metal coil, is

mounted and fed into the machine:

Yes, sir.  When it comes in, they load it with a crane.  It’s got 
two (2) sides on it.  He’ll hold one (1) side while the other side is running.
He’ll turn the coil around, put its arms on, and then they cut the bands, 
feed it through into the machine.  It’s got a manual button to drive it on
through the machine.  They put it on, and start running. (T. 172).

In describing the “arm” that the operator would put in place on the coil of steel before cutting the

bands, Mr. Ford testified:
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There’s just a wing arm that goes on and it locks down to stop the
coil, you know, from walking or sliding or anything. (T. 173-174).

Mr. Ford’s testimony reflects that the purpose of the arm is to hold the coil in place and to

prevent it from unraveling.  

Mr. Ford testified that he talked with the claimant “a little bit” about how the November 4,

2008, accident took place.  Based on the afore, Mr. Ford testified regarding his understanding of

how the accident took place:

The best I could understand was that - I want to say he was at the
desk for something and Vernon was gonna load the coil through the 
machine and I don’t know - Vernon hollered at him - he had to turn around
and see it or what, and he went back there to help Vernon - it was coming 
off the coil and he was gonna catch it to stop it, and it cut his hand or his 
arm. (T. 175).  

Mr. Ford testified that since he was not on the floor at the time of the accident he does not know

what personal protective equipment the claimant was wearing at the time of the accident;

however, he knows what the claimant was supposed to be wearing which included gloves, arm

guards, safety glasses, steel-toed shoes and hard hat.  Mr. Ford testified that had the claimant

been wearing the arm guards he does not think his arm would have been cut. 

Mr. Ford maintains that there were arm guards available for the claimant to wear on the

day of the accident.  Mr. Ford continued, regarding the arm guards:

If I was thinking right, Cornell told me, you know - he said, 
well, I had my arm guards but they was out there - they was laying on 
the desk - I was in a hurry, you know. (T. 176).

Mr. Ford testified that he was not aware of any point in time when arm guards were not at the

plant or available for the men to wear, or had run out.  Mr. Ford acknowledged that as floor

supervisor he was responsible for insuring that arm guards were available and that if they were not
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he would have gotten in trouble.  

Regarding the completion of the incident report of the claimant’s November 4, 2008,

accident, Mr. Ford testified about his involvement:

I don’t remember if I did or not.  I remember Brent was needing 
help, and I don’t remember if I helped him or one of the girls had helped
him.  Cause I remember when he come in, you know, they said Cornell’s
cut his arm up, let’s take him to the hospital fellows - go, go, go now. (T. 178).

Mr. Ford did not complete the Supervisor’s Incident Report regarding the claimant’s November

4, 2008, accident.  

Contrary to the testimony of Mr. Sanders, Mr. Ford testified that the plant did not run out

of arm guards for a day prior to the November 4, 2008, accident of the claimant.  Further, Mr.

Ford denies that plant continued to operate when there were no arm guards available.  Mr. Ford

also denied that the plant ran out of arm guards four (4) or five (5) months earlier prior to the

November 4, 2008, accident.  

Mr. Ford testified that had the plant been out of arm guards at the time of the claimant’s

November 4, 2008, accident it would have been his [Ford’s] responsibility as plant manager to

make sure that there was enough safety equipment.  Mr. Ford added:

The floor supervisor, he would tell me, you know .   . .   
.   .   .  and I’d make sure that we got it. (T. 181).

Mr. Ford described the claimant as “good worker” and one that he like working with.  As

a consequence of the afore, the testimony of Mr. Ford reflects that when the second shift was

terminated by respondent-employer instead of letting the claimant go, he was transferred to the

first shift.  

Mr. Ford’s testimony reflects that he checked with Mr. Ross, the machine operator, to see
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if he had put the arm on the side of the coil as it was being loaded and was informed that he did

not.  As a consequence of the afore, Mr. Ford testified that Mr. Ross was written up because the

failure was a breach of the proper way to rune the machine.  Regarding whether the arm being in

place would have prevent the accident, Mr. Ford testified:

Yes, sir.  I mean, it probably - might have unwound the other
direction, but it wouldn’t have unwound off the side. (T. 183).

Mr. Ford denies that he was responsible for the termination of the claimant’s employment,

adding:

No, sir.  He come in and told me and Brent - he said, I’m just 
gonna quit.  I’m gonna get me a lawyer - they won’t help me anyways,
you know.  And I even called.  I even called him and told him - Cornell,
I said, we’re gonna take care of you, though - why don’t you come back,
you know.  I told you, all you have to do is just sit down here, you know.
(T. 184).

Mr. Ford denies being familiar with a two-day drug program in Jonesboro that was available for

the claimant to attend.  Mr. Ford maintains that the claimant was not fired but rather he quit.  Mr.

Ford’s testimony reflects that he is unaware if the claimant completed any documents or forms in

connection with quitting his employment with respondent-employer.  

Regarding the claimant quitting, Mr. Ford testified:

He told me and Brent - I think there should have - there was a 
couple of us in there.

Well, he just come in and said he was gonna quit; he was gonna
go get him a lawyer. (T. 186).

Mr. Ford offered that the claimant was frustrated about his medical:

I don’t know.  I know he said something about he couldn’t
get them to take him nowhere or something. (T. 186).
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The deposition of Dr. Henry F. Simmons, a physician and toxicologist, who is board

certified in family medicine and emergency medicine as well as toxicology, on April 22, 2009. 

Regarding his current employment and positions, Dr. Simmons testified:

Yes, sir.  I am currently an associate professor of toxicology,
emergency medicine and biopharmaceutical science at the University
of Arkansas for Medical Sciences here in Little Rock.  I’m also the 
medical director for the Arkansas Poison Center and I am the co-medical
director for the evidence based prescription drug program for Arkansas
Medicaid. 

Involves being available to approve or disapprove requests for 
drugs made by Arkansas physicians that may not be part of Arkansas
Medicaid’s approved drug list.  It also in my case involves chairing their
drug review committee in which I have the honor of working with six
pretty talented people.  And we evaluate panels of drugs for their clinical
benefit as well as their potential toxicity.  And we make recommends to 
the Department of Arkansas Services here in Arkansas based on our findings.
(RX. #2, p. 5-6).

Dr. Simmons’ testimony reflects that previously he had a connection with a drug testing company,

Drug Free Incorporated.  Regarding the nature of the afore company, Dr. Simmons testified:

Drug Free Incorporated was a firm that I started with two other
gentlemen in the 1980s that we subsequently sold in 1997.

What Drug Free Incorporated did was to receive reports of urine
test for substances of abuse in a - - from an increasing number of locations.
Finally when we sold the company, we were evaluating perhaps 1,000 
positives a month and many more thousands of tests that were negative
per month.  I was their director of medical review officer services and in 
that capacity I would receive these reports, evaluate the chains of custody
when necessary, and then also when necessary I would evaluate clinical
information from them that was designed to search out medically legitimate
reasons for the positive findings. (RX. #2, p. 6).

In the instant claim the testimony reflects that Dr. Simmons was provided a copy of test

result from Neal Dash, M.D., a medical review officer for the claimant.  Dr. Simmons noted that

he would have generated a similar type report with Drug Free, Inc., with many of the same
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features.  In his work Dr. Simmons testified that has become familiar with Methadone and its use:

Yes.  I have been familiar with Methadone for many years.  I have
lectured about Methadone repeatedly.  I have also evaluated Methadone 
over the last several years on a number of occasions, because it’s one of 
the drugs that is in fact employed by the state, you know, for treatment of
Arkansas medicaid recipients with chronic pain problems. (RX. #2, p. 7).

Regarding the effects of Methadone on the human body, Dr. Simmons testified:

I can.  Methadone is a drug that we would refer to as an opioid.
It stimulates a particular receptor in the body.  This receptor is called a 
Mu receptor.  And when Mu receptors are stimulated, a number of things
happen.  One is, of course, there is relief of pain.  There are also, you know,
is an effect on the pupils.  The pupils tend to constrict.  Some individuals
are, of course, more sensitive than others.  But anybody given enough
will experience some degree of euphoria, some degree of sedation, some
degree of indifference.

The drug also slows the heart rate, diminishes the motility of the 
gut, can reduce the blood pressure and in sufficient concentration can cause
frank unconsciousness and respiratory arrest and death.  It has a number of
adverse effects over tan above those dependent effects.  For example, in 
some people it causes cardiac conduction problems. (RX. #2, p. 7-8).

Dr. Simmons explained that Methadone is a scheduled drug:

It basically means that it is a drug that is prescribed under tight
legal supervision, because it has the capacity to be abused to produce 
addiction and to lead to a wide number of problems. (RX. #2, p. 8).

Dr. Simmons added that Methadone is a tightly controlled drug that is available legally only by

prescription.

Dr. Simmons testified that he had reviewed the report of Dr. Dash regarding the results of

the urine test of the claimant taken on November 4, 2008.  Regarding the findings in the report,

Dr. Simmons’ testimony reflects:

Yes, I can.  Based on this report the urine was positive for two
substances.  One was Methadone that was found at a concentration of 
2,367.  The other is Methadone metabolite which was found in the 
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concentration of 1,058.  The units of both of those are more likely than
not nanograms per milliliter. (RX. #2, p. 9).

Dr. Simmons, after having reviewed the deposition of the claimant, testified that it is “certainly

possible” that the drug would still be in the claimant’s urine three (3) days following its ingestion

and at the time of the accident.  Dr. Simmons further testified that while the drug, Methadone, is

most commonly dispensed as tablets, there are some liquid formulations of Methadone.  

The testimony of Dr. Simmons reflects that the concentration levels that were found on

the results of the testing of the claimant do not allow him to draw any conclusions as to

impairment.  Dr. Simmons testified further regarding the significance of the findings:

Well, from looking at these particular materials, the Methadone and
the Methadone metabolite - - which is more likely than not a material called
EDDP - - that’s actually an acronym.  They allow me to determine that this
individual had ingested on one or more occasions, within a few days up to 
the time of the accident, a pharmacologically significant dose of Methadone.
Dose or doses of Methadone.

The concentrations in the urine are within the range that we would
see in people who take Methadone chronically, you know, for a long term
pain control.  The fact that there is more Methadone there than Methadone
Metabolite, that tells you that during the time that this urine was draining
into his bladder that basically he was still in the process of converting
Methadone to this Metabolite. (RX. #2, p. 11).

Regarding the levels of Methadon and Methadone Metabolites, Dr. Simmons added:

I would describe them as being reflective of a significant dose or
doses of Methadone.  That’s why I referred to a paper or some of the 
findings in a paper regarding the concentrations of opioids that you find
in people who take Methadone, you know, on a chronic basis.

And it fact the source for that comment is a paper that was authored
by Cone, et al in the Journal of Analytical Toxicology, Volume 32, from 
October 2008.  That paper was entitled, “Urine Drug Testing of Chronic
Pain Patient, Licit and Illicit Drug Patterns.” (RX. #2, p. 12).

Dr. Simmons testified that a significant dose of Methadone can impair one’s ability to perform 
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safety sensitive work.  With respect to the impact of Methadone on reaction time, the testimony 

of Dr. Simmons reflects:

It can.  You know, we talked earlier about the fact that Methadone
is an opioid and that it stimulates those receptors called Mu receptors.
We discussed briefly some of these effects.  Those are listed basically in a 
paper called “Characterization of Methadone Overdose.  Clinical 
Considerations and Scientific Evidence”, by Wolfe that was published in 
Therapeutic Drug Monitoring, Volume 24, pages 457 to 470.

Therein as we discussed earlier, you read that when these receptors 
are stimulated, you get things like euphoria.  You get sedation.  You get
indifference.  And as that stimulation progresses, the level of consciousness,
the ability to think, the ability to perceive and interpret what’s going on in
the environment goes down.

All of these things are what lead me to tell you that in a sufficient 
dose, Methadone certainly can impair safety sensitive functions. 
(RX. #2, p. 12-13).

Dr. Simmons offered that ingestion of Methadone could affect a person’s judgement regarding 

the wearing of safety equipment, as well as the person’s cognition or just general thinking 

processes.

During cross-examination, Dr. Simmons agreed that the intoxicating effects of a 

Methadone dosage are shorter in duration than the time that you can measure the Methadone in a 

person’s urine.  Regarding the duration of the intoxicating effects of Methadone dosage on a 

person, Dr. Simmons testified:

Well, that’s a very good question.  That’s a function of a number
of different things.  How big the dose is relative to the person’s body size,
how fast the individual can clear it, whether the individual is taking other
other drugs or other medications that could interact with the Methadone.
So, I can’t give you a single answer for that.

Well, again, it depends on - - it depends on the circumstances.

If I gave an individual a dose of Methadone, you know, for pain
relief, I would expect that that individual would probably have pain relief
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if I gave, you know, an appropriate dose for possibly say four to eight hours.
Something in that range. (RX. #2, p. 16-17).

Dr. Simmons’ testimony reflects regarding his expectation of the effects of the Methadone of an 

individual after eight hours:

I would expect them to begin - - you know, they certainly would 
have begun to dissipate under ordinary circumstances by that time, as 
long as nothing was interacting with the drug, you know, to further intensify
its effects and as long as the individual had a normal ability to clear the 
drug. (RX. #2, p. 17).

In terms of the amount of time to elapse before the effects completely resolved, Dr. Simmons 

testified:

I certainly would not expect an individual who took a single dose
of Methadone, unless it were, you know, enormous.  You know, absent
problems with clearance and co-ingestants and things of this nature to be
producing, you know, grossly detectable signs and symptoms the next day.
(RX #2, p. 17-18).  

 
Regarding the amount of time after a regular dose of Methadone before an individual’s reaction 

times recovered to normal, Dr. Simmons testified:

I think that unless you used - - had an enormous dose or unless you
had some very unusual hypersensitivity to the effects of the drug, that it 
would be very difficult on clinical exam to appreciate a difference the
next day.  So, I wouldn’t expect the person to be impaired the next day
after the therapeutic dose of Methadone.  Under ordinary circumstances
to be producing readily detectable effects or an inability to work the next
day.

Under ordinary circumstances - - assuming that - - you know, as
we have said that it’s an appropriate dose.  The person has a normal ability
to excrete the drug.  There aren’t a lot of co-ingestants or the individual is
not one of those very rear outliers who is just simply hypersensitive to the
effects. (RX. #2, p. 18-19).

Regarding a condition that would block the claimant’s ability to clear the drug normally so that 
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twenty-four (24) hours later he would have a higher circulating level that he ordinarily would, Dr. 

Simmons’ testimony reflects:

Let’s say for example he had liver dysfunction.

And he couldn’t clear the drug.  That’s an example of a potential
medical problem.  If he were taking, you know, a drug of some sort that
in some way impaired the clearance, you know, of a normal liver to eliminate
the drug. (RX. #2, p. 22-23).

Dr. Simmons testified regarding the signs or effects of Methadone usage:

Well, A individual who is under the influence of Methadone that is
not just, of course, profoundly sedated might be euphoric.  They might 
appear to be somewhat drowsy.  They might appear to be somewhat quiet.
They might appear to be somewhat distracted.  There is going to be a lot
of variation between individuals.  Or to be very frank, they might not appear
to be affected at all. (RX. #2, p. 25).

Dr. Simmons also provided testimony distinguishing urine test from other methods:

I would use a different phrase I think,  Mr. Rhodes.  It’s not that
a blood test is more accurate if it’s properly done than a urine test is 
properly done.  A blood test is more of a reflection of what’s actually
circulating in the system at the time it’s drawn that can actually affect 
those receptors that we talk about that mediated the different effects of
the opioids that we have also discussed.

So, a blood test is a much better test of impairment, you know, than
a urine test is.  A urine test is a test that’s designed to identify drug use.
Whereas a blood test or a breath test or a saliva test is a test that has closer
correlation with impairment at a particular time. (RX. #2, p. 26).

The testimony of Dr. Simmons reflects that Methadone is not only used for pain relief, but

also to manage people that had heroin addiction.  As to whether those people that are on a

program of Methadone work in safety sensitive jobs, Dr. Simmons testified:

That’s a good question.   There are certainly people that are on 
Methadone maintenance programs that do safety sensitive things like driving
and like operating machinery.  These are individuals though who have used
the drug for some time who obviously have some tolerance and who have
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developed the capacity to compensate to some extent for the - - some of the
acute effects.

You would be much more likely for example to experience euphoria,
sedation, indifference, cognitive problems, somnolence, etc, if I gave you 
a drug acutely than if I gave you the dose of drug after you had had some 
time to acquire tolerance.

You know, there are people for example in Methadone maintenance
programs that take doses of methadone that would be fetal to non-
tolerant people. (RX. #2, p. 29).

Based on the claimant’s deposition, Dr. Simmons testified that for all practical purposes any

impairing effects of the dosage that the claimant consumed on Friday night would have been

completely gone away by the following Tuesday when the accident occurred. (RX. #2, p. 30).

The medical in the record reflects that the claimant was seen at SMC Regional Medical

Center emergency room on November 4, 2008, at 2:16 p.m., relative to a cut on the left forearm

growing out of work-related injury. (CX. #1, p. 1-12).  A return to work slip generated by SMC

Regional Medical Center medical personnel regarding the claimant reflects that the claimant was

not released to return to work at that time, and that the claimant was to follow-up with

orthopedic physician.  The report specifically noted that the clamant was to call a telephone

number provided to schedule an appointment. (CX. #1, p. 12).

On November 5, 2008, at 12:58 a.m. the claimant arrived at the emergency department at

the Regional Medical Center at Memphis, for treatment relative to the left forearm laceration

growing out of the November 4, 2008, accident. (CX. #1, p. 24).  The claimant was provide

return to work slip after receiving medical treatment at the Med, which provided that he could

return to work in “2 days or on 11/07/08". (CX. #1, p. 29-37).

The medical in the record reflects that the claimant was seen at NEA Clinic on November

13, 2008, relative to the November 4, 2008, injury.  Handwritten notes on the afore clinic note
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reflects:  

This left arm and hand are swollen.  The laceration is coming apart,
no drainage.  Weak grip.  I believe something is wrong with his 
tendon.

Teddy Dodd.  Hand Therapist evaluate & treat. 3xwk x2wks.

Will see Dr. Dickson next week. (CX. #1, p. 38).

The claimant was seen by Debbie Willhite, ANP, during the November 13, 2008, visit to the 

NEA Clinic. (CX. #1, p. 39).

The claimant was again seen at the NEA Clinic on November 19, 2008, relative to the left

forearm work-relate injury.  The clinic note relative to the afore visit reflects, in pertinent part:

Physical Exam
He comes in today and the laceration on the left forearm is draining.
Whenever he grips his hand there is a crackling sound and the whole
arm is hard on the side of the laceration.
I called and spoke with Dr. Dickson and he told me to send him right
over to his Osceola office and he will see him today. (CX. #1, p. 42).

The claimant was again seen at the NEA Clinic on December 4, 2008, relative to the left forearm 

laceration.  The afore clinic note reflects, in pertinent part:

HPI
Dr. Dickson’s office would not see him due to no insurance and
workman’s comp is refusing to pay any of his bills.
I told him to go to St. Bernards ER and he states that he never was
able to afford to go.
His arm today is healing and there is no drainage.
His arm is still hard above and below the wound and is very tender to 
touch. 
I am going to put him on antibiotics again for 10 days. (CX. #1, p. 43).

The record reflects that the claimant has accrued $6,705.26, in unpaid medical bills in the 

treatment of his November 4, 2008, work-related injury. (CX. #2).
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The record reflects the presence of the Supervisor’s Incident Report, which was signed by

Mr. Brent Sanders on November 4, 2008, regarding the claimant’s November 4, 2008, work-

related injury. (RX. #1, p. 1-3).  Also included in the documentary evidence is a November 5,

2008, Employee Incident Report, regarding the November 4, 2008, accident, which bears the

claimant’s signature. (RX. #1, p. 4-5).  The record also reflects the presence of a “Employee

Warning Report” which contains the claimant’s signature and that of his supervisor, Brent

Sanders, however only contains a date by the signature of Mr. Sanders. (RX. #1, p. 7).  Finally,

the record reflects the presence of a report reflecting the test results of a urine sample obtained

from the claimant on November 4, 2008. (RX. #1, p. 8). 

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On November 4, 2008, the relationship of employee-employer-carrier existed 

among the parties, when the claimant earned wages sufficient to entitle him to weekly

compensation benefits of $292.00/$197.00, for temporary total/permanent partial disability.

3. On November 4, 2008, the claimant sustained an injury arising out of and in the 

course of his employment which was not substantially occasioned by the use of illegal drugs or

prescription drugs in contravention of a physician’s orders.

4. The claimant was temporarily totally disabled for the period commencing

November 19, 2008, and continuing through the end of his healing period.
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5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the injury of November 4, 2008.

6. The respondents have controverted this claim in its entirety.

CONCLUSIONS

The claimant asserts entitlement to workers’ compensation benefits as a result of an injury

to his left forearm arising out of and in the course of his employment with respondents.  Claimant

seeks medical and indemnity benefits as well as controverted attorney fees.  Respondents take the

position that the injury suffered by the claimant was not compensable in that it was substantially

occasioned by the use of an illegal drug.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

Compensability

Ark. Code Ann. §11-9-102 (4)(Repl. 2002), provides that a compensable injury means an

accidental injury causing internal or external physical harm to the body arising out of and in the

course of employment which requires medical services or results in disability or death.  An injury

is accidental under the afore provision only if it is caused by a specific incident and is identifiable

by time and place of occurrence.  The afore provision also provides:

(B)   “Compensable injury” does not include:
(iv)   (a)   Injury where the accident was substantially occasioned by the
use of alcohol, illegal drugs, or prescription drugs used in contravention 
of physician’s orders.
(b)   The presence of alcohol, illegal drugs, or prescription drugs used in
contravention of a physician’s orders shall create a rebuttable presumption
that the injury or accident was substantially occasioned by the use of 
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alcohol, illegal drugs, or prescription drugs used in contravention of 
physician’s orders . . . 
(d)    An employee shall not be entitled to compensation unless it is proved
by a preponderance of the evidence that the alcohol, illegal drugs, or 
prescription drugs utilized in contravention of the physician’s orders
did not substantially occasion the injury or accident.

It is undisputed that the claimant, while discharging employment duties, suffered an

accidental injury to his left forearm on November 4, 2008, which required medical treatment.  At

issue before the Commission at this juncture is whether the November 4, 2008, injury of the

claimant was substantially occasioned by the use of an illegal drug.

In the instant claim, the claimant worked as a catcher/helper under the supervision of the

machine operator.  The credible evidence in the record reflects that respondent-employer did not

have available for its employees arm guards/safety sleeves on November 4, 2008.  

While the claimant concedes that on Friday, October 31, 2008, while visiting St. Louis,

Mo., he ingested a small amount (therapeutic) of Methadone which was furnished to him by an

acquaintance due to his complaints of back pain, he denies that he consumed any thereafter. 

There is no evidence in the record to the contrary.  The claimant returned to his home residence in

Osceola, Ar., on Sunday, November 2, 2008, and reported for work as usual on Monday,

November 3, 2008.  There is no evidence of impairment judgment or cognition on the part of the

claimant as he successfully discharged his assigned job duties in the employment of respondent-

employer on Monday, November 3, 2008, and Tuesday, November 4, 2008.

The claimant was nearing the end of his shift on Tuesday, November 4, 2008, when he

sustained the accidental injury to his left forearm.  The claimant was standing where he had been

directed to stand by the machine operator at the time of the accident.  The accident occurred
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when a several thousand pound coil of steel began to unravel after the metal bands were cut from

it by the machine operator.  The credible evidence reflects that the claimant was not attempting to

catch the unraveling steel coil at the time of his injury, but rather was in fact raising his arm to

shield himself from the unraveling steel coil at the time he suffered the laceration injury to his left

forearm.  

By all credible accounts, the evidence preponderates that the claimant’s action in shielding

his neck and other vital body parts from the unraveling coil of steel was prudent and helped in

preventing injury to the machine operator during the accident.  Further, the evidence discloses

that the amount of Methadone and Methadone metabolite found in the November 4, 2008, urine

sample of the claimant is consistent with the claimant’s account of the period of ingestment. 

There is no evidence that the claimant displayed evidence of impairment in either his reaction,

judgment, or cognition while discharging employment duties for respondent-employer on

Monday, November 3, 2008, or Tuesday, November 4, 2008.  

Simply put, the evidence preponderates that the claimant was performing his assigned job

duties in the employment of respondent-employer on November 4, 2008, as he had throughout his

employment with same.  The claimant was not wearing arm guards/safety sleeve at the time of the

November 4, 2008, accident because none were available to the employees at the time.  The

machine operator, who directed and supervised the claimant at the time of the accident, was not

wearing safety sleeves/arm guards at the time of the accident for the same that the claimant was

not wearing them.  There were not available.  The claimant was standing where he had been

directed by the machine operator during the loading and feeding of the steel coil into the machine. 

The coil of steel begin to unravel on its own when the metal band was cut from it as a part of the
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loading process.  

Whether the presumption set out in Ark. Code Ann. §11-9-102 (4)(B)(iv)(b) is overcome

is a question of fact for the Commission to determine.  Woodall v. Hunnicutt, 340 Ark. 377, 12,

S.W.3d 630 (2000).  In the instant claim, the evidence preponderates that illegal drugs or

prescription drugs utilized in contravention of the physician’s orders did not substantially occasion

the November 4, 2008, accident or the claimant’s left forearm injury growing out of same. 

Respondents have controverted the compensability of this claim in its entirety.

Temporary Total Disability Benefits

While the evidence in the record reflects that the claimant returned to the employment of

respondent-employer following the November 4, 2008, compensable left forearm laceration

injury, on or about November 6, 2008, and continued in the employment of same for a period to

two and one-half (2 ½ ) to three (3) weeks, he remained within his healing period the entire time

and discharge light/restricted duties.  Further, the claimant was under active medical treatment

relative to the November 4, 2008, compensable injury the entire time that worked following the

accident.  

There is a dispute regarding the circumstances surrounding the termination of the

claimant’s employment with respondent-employer.   The evidence discloses that the claimant

suffered a compensable scheduled injury in the November 4, 2008, accident.  The claimant was on

restricted job duties following the compensable injury when he returned to the employment of

respondent-employer on or about November 6, 2008, and continuing thereafter.  The only witness

of respondent to offer testimony that the claimant voluntary terminate his employment was the

plant supervisor, Russell Ford.  Claimant’s testimony reflects that his employment was terminated
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by respondent-employer when he complained of the respondents’ failure to furnish medical

treatment relative to his injury.

In addition to Mr. Ford, the respondents provided testimony of the floor supervisor, Brent

Sanders.  Mr. Sanders did not offer any testimony regarding the claimant voluntarily terminating

his employment as asserted by Mr. Ford., even though Mr. Ford maintains that Mr. Sanders was a

witness to the claimant quitting.  It is noteworthy that Mr. Ford provided testimony that there was

never a time that the respondent-employer did not have available to its employees at the plant

safety sleeves/arm guards, while the claimant, Mr. Vernon Ross - the machine operator, and Mr.

Sanders all provided credible testimony to the contrary.  Accordingly I don’t find the testimony of

Mr. Ford credible regarding the cessation of the claimant’s employment with respondent-

employer.

An employee who sustains a scheduled injury is entitled to compensation for temporary

total disability during the healing period or until the employee returns to work, whichever occurs

first. Wheeler Construction Co., v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  The

credible evidence in the record reflects that the claimant remains within his healing period. 

Claimant was in need of medical treatment relative to his compensable injury at the time he last

discharged employment duties for respondents.  Indeed, the November 19, 2008, clinic note of

the claimant’s visit to the NEA Clinic reflects that an effort was made by the medical provider to

have the claimant seen by a orthopedic surgeon relative to the compensable injury.  Further, the

clinic note reflects that the office of the orthopedic surgeon, Dr. Dickson, accepted the referral. 

The claimant was not seen by the orthopedic physician due to the controverted posture of the

claim.  
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The evidence preponderates that the claimant’s employment was terminated by

respondent-employer on or about November 19, 2008, while the claimant was within his healing

period as a result of his compensable scheduled November 4, 2008, injury.  Superior Industries v.

Thomaston, 72 Ark. App. 7, 32 S.W.3d 52 (2000).  The claimant has sustained his burden of

proof that he is entitled to the payment of temporary total disability benefits commencing on or

about November 19, 20008, and continuing through the end of his healing period.  Respondents

have controverted the this claim in its entirety.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) (Repl. 2002) mandates that an employer provide such

medical services as may be reasonably necessary in connection with an employee’s injury.  Cox v.

Klipsch & Associates, 71 Ark. App. 433, 30 S.W.3d 764 (2000).  What constitutes reasonable

and necessary medical treatment is a question of fact for the Commission. Wackenhut Corp. v.

Jones, 73 Ark. App. 158, 40 S.W.3d 333 (2001).

The record reflects the presence of incurred unpaid medical expenses totaling $6,705.26,

in connection with the treatment of the claimant’s November 4, 2008, compensable injury.  There

is not a dispute regarding the reasonableness or necessity of the medical treatment received by the

claimant in connection with the compensable left forearm injury of November 4, 2008.  The

claimant received emergency medical treatment at SMC Regional Medical Center, and The

Regional Medical Center at Memphis, as well as follow-up treatment the NEA Clinic. 

Respondents have controverted this claim in its entirety.  

The evidence in the record preponderates that the claimant is in need of further medical

treatment in connection with the treatment of his compensable November 4, 2008, injury. 



58

Specifically, the claimant was referred to an orthopedic surgeon by the medical provider at the

NEA Clinic, however was unable to follow through due to the controverted posture of the claim.  

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly rate of $292.00, for the period commencing on or about

November 19, 2008, and continuing through the end of his healing period, as a result of the

November 4, 2008, compensable injury.  Said sums accrued shall be paid in lump without

discount.

Respondents are further ordered and directed to pay all reasonable necessary medical,

hospital, nursing, and other apparatus expenses in connection with the treatment of the November

4, 2008, compensable injury.

Maximum attorney fees are herein awarded to the claimant’s attorney on the controverted

indemnity benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

Matters not addressed herein are expressly reserved.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE  


