
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F811853

PATRICK A. PASTEKA CLAIMANT

TOMMY SURRETT TRUCKING RESPONDENT EMPLOYER

AMERICAN INTERSTATE INSURANCE CO. RESPONDENT CARRIER

ORDER AND OPINION FILED AUGUST 3, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant was PRO SE.

Respondents represented by the HONORABLE MICHAEL E. RYBURN, Attorney at
Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing on June 25, 2009, in Little Rock,

Arkansas.  A prehearing conference was held on April 14, 2009 and a prehearing order

was filed the same date.  A copy of the prehearing order was introduced as

Commission Exhibit No. 1 and admitted without objection.

At the prehearing conference and before the hearing, the parties agreed to the

following stipulations:

1.  There was an employer-employee relationship on
September 26, 2007.

2.  The compensation rate is $339 based on an
average weekly wage of $508.01.

The claimant contends that he sustained a compensable injury of shingles to his

right eye and this is a stress-related condition caused by his working conditions.  The

claimant is requesting medical benefits associated with the right eye injury as well as
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prescription medication.  The claimant is also requesting temporary total disability

benefits from September 26, 2007, to a date to be determined.

Respondents contend that the claimant has an ordinary disease of life that

affects the general public and is not connected to his employment.  Respondents

further contend if this is a claim for stress as the cause of the condition, that moves this

to a claim for a mental condition and for a mental condition to be compensable it has to

be the result of a physical accident.  The claim has been controverted in its entirety.

ISSUES TO BE LITIGATED

1.  Compensability.

2.  Medical benefits.

3.  Temporary total disability benefits.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an employer-employee relationship on September 26, 2007.

2.  The compensation rate is $339 based on an average weekly wage of

$508.01.

3.  The claimant has failed to prove by a preponderance of the evidence that he
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sustained a compensable injury arising out of and in the course of his employment.

DISCUSSION

The claimant, 47 years of age, was a dump truck driver for the respondent

employer beginning in 2006.  According to the claimant, on September 26, 2007, he

was hauling rock out of Granite Mountain to the port and about 10:00 a.m. he noticed

he could not see out of his right eye.  The claimant thought he had a piece of gravel or

rock in his eye.  The claimant stopped another driver and asked to use his telephone to

report his eye problem to the owner.  The claimant testified that his eye was swollen

and red.  The owner, Ronnie, gave him some directions of where to drop material off

and this took another hour and a half and he returned to the office.

The claimant got some eye solution at Wal-Mart to flush his eye and he tried to

wash his eye every 15 to 30 minutes.  The claimant waited for his brother who works for

the same employer to complete his rounds as they ride to work together.  This

happened on a Wednesday and he did not go to the doctor until Saturday when he

went to the UAMS emergency room.  According to the claimant, his eye had scabs and

scars on it and he thought maybe he had gotten into some poison ivy.  The claimant

saw a doctor at UAMS and he diagnosed him with shingles and started an I.V.  The

claimant was later sent home and given prescription medications.  He took medicine for

about a week and began seeing double vision and was put in the hospital where he

stayed for a week.  The claimant testified that he takes about 23 pills per day now.

The claimant testified that his vision is blurry now and he continues to go to the

Jones Eye Clinic.  The claimant continues to seek medical treatment about once a
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month now.

Under cross examination, the claimant confirmed that he was driving down the

road when his eye condition began.  He confirmed he had never had shingles before

this incident.  His eye condition gets better but the shingles start coming back when he

stops taking medication.  According to the claimant, after he reported his eye condition

to his employer, the employer began cussing at him.  The claimant contends that he

was under stress because his employer, Ronnie, cussed at him every day.  According

to the claimant, sometimes Ronnie would cuss him in the morning and then again at the

end of the day.  The claimant contended that the employer cussing and yelling at him

every day caused his shingles.

The claimant takes Acyclovir and when he discontinues the medicine, his

shingles flare up.  The claimant described problems with one side of his face where the

nerve endings are very sensitive.  He testified that the wind hurts his face, if he drives

with the window down, or, if his hair touches that part of his face, he has pain.

ADJUDICATION

In order to prove a compensable injury as a result of a specific incident that is

identifiable by time and place of occurrence, a claimant must establish (1) proof by a

preponderance of the evidence of an injury arising out of and in the course of

employment; (2) proof by a preponderance of the evidence that the injury caused

internal or external harm to the body that required medical services; (3) medical

evidence supported by objective findings establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused by a specific incident and
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identifiable by time and place of occurrence.  Ark. Code Ann. §11-9-102(4) (Repl.

2007).  If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing the compensability of the claim, compensation must be

denied.  Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997).

If the claimant in the present claim is alleging that he sustained a gradual onset

injury, the requirements of Ark. Code Ann. §11-9-102(4)(A)(ii) (Supp. 2005) are

controlling and the following requirements must be satisfied:

(1) proof by a preponderance of the evidence of an injury arising out of
and in the course of his employment;

(2) proof by a preponderance of the evidence that the injury caused
internal or external physical harm to the body which required medical
services or resulted in disability or death;

(3) medical evidence supported by objective findings, as defined in Ark.
Code Ann. §11-9-102(16), establishing the injury;

(4) proof by a preponderance of the evidence that the injury was the major
cause of the disability or need for treatment,

(5) proof by a preponderance of the evidence that the injury
was caused by rapid repetitive motion.

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability of the injury alleged, he fails to establish

the compensability of the claim and compensation must be denied.  See, Jerry Reed v.

ConAgra Frozen Foods, Full Workers’ Compensation Commission Opinion filed

February 2, 1995 (E317744).

The claimant also contended his injury was stress related from his work.  In
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order to have a compensable mental injury, there must be a physical injury arising out

of the employment.  Ark. Code Ann. §11-9-113.

The claimant has failed to prove by a preponderance of the evidence that he

sustained either a specific incident compensable injury or a gradual onset compensable

injury or a mental injury.  The claimant was a truck driver and on September 26, 2007,

began experiencing problems with his right eye.  He initially thought he had gotten dirt

or gravel in his eye and tried washing his eye with fluid.  Finally, he sought medical

treatment on Saturday following the eye problems.  He was diagnosed with shingles in

his eye.  The claimant contends that his employer’s behavior caused him stress and the

stress brought on the shingles.  There is nothing in the medical evidence that would

bolster the claimant’s contention of the condition being work related.

The claimant’s condition of shingles does not satisfy the “occupational disease”

definition of Ark. Code Ann. §11-9-601(e)(1)(A).  I find that the claimant’s condition is

an ordinary disease of life and Ark. Code Ann. §11-9-601(e)(3) is specific in that there

is no compensation payable for ordinary diseases of life.  Certainly, the claimant’s

condition of shingles has caused him considerable pain and has required medical

treatment; however, I am simply unable to find that the claimant’s condition is a work-

related condition.  I find the claimant has failed to prove by a preponderance of the

evidence that his shingles arose out of and in the course of his employment.

Because I found the claim was not a compensable injury, the request for

temporary total disability benefits will not be discussed.



7

ORDER

The claimant has failed to prove by a preponderance of the evidence that he

sustained a compensable injury arising out of and in the course of his employment.  

The claim for benefits is respectfully denied and dismissed.

IT IS SO ORDERED.
_____________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


