
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F804469

MICHELLE M. OLSON CLAIMANT

CENTRAL ARKANSAS NURSING CENTER RESPONDENT EMPLOYER

ACE AMERICAN INSURANCE CO. RESPONDENT CARRIER

ORDER AND OPINION FILED JUNE 30, 2009

Hearing before Administrative Law JUDGE LINDA K. MARSHALL.

Claimant represented by the HONORABLE LAURA BETH YORK, Attorney at Law,
Little Rock, Arkansas.

Respondents represented by the HONORABLE BETTY J. HARDY, Attorney at Law,
Little Rock, Arkansas.

STATEMENT OF THE CASE

The above claim came on for a hearing in Russellville, Arkansas on May 28,

2009.  A prehearing conference was held on March 24, 2009 and a prehearing order

was filed the same date.  A copy of the prehearing order was marked as Commission

Exhibit No. 1 and made a part of the record without objection.

At the prehearing conference, the parties agreed to the following stipulations:

1.  There was an April 8, 2008, compensable injury.

2.  The temporary total disability rate is $232.

The claimant contends she is entitled to additional medical treatment pursuant to

Dr. Scott Bowen’s recommendation; to temporary total disability benefits from April 21,

2008, to sometime in June 2008, and from September 2, 2008, to a date to be

determined, and attorney’s fees.

Respondents contend the claimant has been provided all appropriate medical



2

treatment and the treatment she is seeking is not reasonably necessary or related to

the April 8, 2008, work injury.  Respondents contend all appropriate periods of

temporary total disability benefits have been paid.  Light-duty work was made available

to the claimant and she declined and additional benefits are not appropriate.  Medical

benefits were controverted after September 2, 2008.

ISSUES TO BE LITIGATED

1.  Additional medical.

2.  Temporary total disability benefits.

3.  Attorney’s fees.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the witnesses and to observe their demeanor, the following

findings of fact and conclusions of law are made in accordance with Ark. Code Ann.

§11-9-704:

FINDINGS OF FACT
AND

CONCLUSIONS OF LAW

1.  There was an April 8, 2008, compensable injury.

2.  The temporary total disability rate is $232.

3.  The claimant has proven by a preponderance of the evidence that additional

medical treatment after September 2, 2008, is reasonable and necessary for the

compensable shoulder injury.

4.  Respondents are responsible for the medical treatment.
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5.  The claimant has proven by a preponderance of the evidence that she

remained in her healing period and unable to earn wages from September 8, 2008, to a

date to be determined.

DISCUSSION

The claimant, 35 years old, worked as a CNA for the respondent employer.  The

claimant described her job duties as follows:

My responsibilities were - - you would do, like, ice; vitals;
we’d get residents ready for - - you know, get them up in the
morning; get them prepared for breakfast; then back after
breakfast; and get them ready for lunch; get them dressed
and showered, ready for lunch; we’d take them to lunch; and
then, if there was an activity in the afternoon, we’d take
some to the activity, and some just put them back in bed
before we go home at 3:00.  (T., p. 9, lines 2-9.)

The claimant described her injury on April 8, 2008, when she and a fellow employee

were lifting a new resident and he collapsed.  According to the claimant, as she was

attempting to keep the patient from falling, she felt a bad pull from her shoulder blade. 

She felt an immediate burning sensation and she had more of a crinkle sensation.  She

felt a sharp pain and burning.  The claimant sought treatment at St. Mary’s Regional

Medical Center.  The claimant testified that one other time when she had been raking

leaves all day, she had pain with her back and shoulders and went to the emergency

room and got a steroid shot and did not have further problems.  No further treatment

was required after the leaf raking incident.

Following her work injury, the claimant stated she reported the incident and was

directed to the emergency room.  The claimant was put in an immobilizer, prescribed
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some Hydrocodone and told to follow up with Dr. Robert Garrison for an MRI.  Dr.

Garrison ordered an MRI and referred the claimant to Dr. Darin Wilbourn and Dr.

Wilbourn referred the claimant to Dr. David Collins.  Dr. Wilbourn recommended

physical therapy and respondents paid for that during the month of August 2008.  The

claimant saw Dr. Bowen on September 2, 2008, and he recommended continued

rehabilitation and therapy and also one-arm duty office work.  The claimant testified

she contacted her employer about one-arm work and she was offered a float position. 

The claimant was asked what a float position entails and she responded:

It’s the same job duties as a CNA, you just get, I don’t want
to call them easier, they can do more for themselves.  You
still do ice and vitals, and you get so many residents on the
floor.  They are pretty much ones who can walk, they will
walk by themselves.  You still have to assist them with their
getting up and getting down.  You still assist them getting
dressed.  But they just can do more for themselves.  They
are not total care.  (T., p. 18, lines 8-15.)

The claimant testified that she was not able to perform the duties of the float position

and was taking Hydrocodone and Flexeril.  The claimant spoke with Teresa from her

employer and was told that the float position was all that was available.

The claimant testified that following her injury on Thursday, she returned to work

the following Monday and worked a few days but was unable to perform the job duties

and she was working in a float position.  She described her job duties:

The big jugs of water that you get in a hospital, you just go
and you have to empty those out and refill them.  You have
to pop these hard lids off and fill them with ice and the cap
goes back on, and then you take those in and out of each
room.  And then the vitals on every resident there.  So that’s
blood pressure, you take their blood pressure, temperature. 
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(T., p. 20, lines 5-10.)

She further testified that she was not able to do the job at that time.  She worked part of

two days and then was allowed to do book work.  However, in September 2008, book

work was not offered to her.

Under cross examination, the claimant confirmed that she had not sought any

medical treatment for her shoulder since September 2008, because she cannot afford

to see the doctor.  Respondents controverted all benefits the end of August 2008.  The

claimant confirmed that she can drive short distances and she does some chores

around the house while taking care of her three children.

The claimant confirmed that she had no problems with her shoulder from August

2007 until April 8, 2008.  The claimant confirmed that she did not discuss what a float

position entailed when she spoke with Teresa about the position.  The claimant stated

that she knew what was involved as a float person.  The claimant further confirmed that

she can drive distances but not long distances because holding the steering wheel

causes a constant pulling on her arm.

The claimant confirmed that she saw Dr. David Collins, a shoulder specialist,

and he ordered an arthrogram and EMG nerve conduction studies.  She saw Dr. Collins

on one occasion.  Dr. Collins recommended trigger-point injections for pain

management but she did not have those.  The claimant testified that she saw Dr.

Wilbourn several times and he ordered physical therapy.  The claimant was referred by

the insurance company to Dr. Bowen for a second opinion and she saw him one time. 

Dr. Bowen recommended the claimant return to Dr. Wilbourn for pain management.
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Teresa Norwood, personnel manager of respondent, testified she spoke with the

claimant in October and November 2008 about a float position.  According to Ms.

Norwood, the claimant stated she was not physically able to perform the float position. 

Ms. Norwood further confirmed that she could not bring the claimant back to work until

she had a physician’s order and she never received a physician’s order.

Vickie Fowler, administrator for the respondent employer, testified that an

employee could not come back to work without a release from the doctor.  Ms. Fowler

further testified that a float position could be adjusted according to an employee’s

restrictions.

ADJUDICATION

Ark. Code Ann. §11-9-508(a) (Supp. 2005) provides that an employer shall

promptly provide for an injured employee such medical treatment as may be reasonably

necessary in connection with the injury received by the employee.  The employee has

the burden of proving by a preponderance of the evidence that medical treatment is

reasonable and necessary.  Hamilton v. Gregory Trucking, 90 Ark. App. 248, 205

S.W.3d 181 (March 16, 2005).  What constitutes reasonably necessary treatment

under the statute is a question of fact for the Commission.  Id.  The Commission has

the authority to accept or reject medical opinions and its resolution of the medical

evidence has the force and effect of a jury verdict.  Estridge v. Waste Mgmt., 343 Ark.

276, 33 S.W.3d 167 (2000).

In the present case, the claimant has proven by a preponderance of the

evidence that she is entitled to additional medical treatment and that it is reasonable
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and necessary.  The claimant has not pursued additional medical treatment after

respondents controverted the claim on September 2, 2008.  The medical evidence is

void of any indication that additional medical treatment is no longer needed.  The last

medical report is from Dr. Scott Bowen on September 2, 2008, and he opined as

follows:

IMPRESSION:
1.  Scapular dyskinesis with probably nerve injury from the
long thoracic nerve to the serratus anterior.

PLAN:
1.  I explained that this may be a long healing process up to
a year.  Continued rehab and physical therapy is the only
thing I know that would help.  Taping maybe of benefit.  I
doubt a heavy shoulder brace would help her.  Anti-
inflammatories and medications would be of minimal benefit
as well.  

2.  The only work she could do would be office type work,
one arm duty.  I think her prognosis is fair.

3.  I concur with the planned treatment from Dr. Collins and
Dr. Wilburn [sic].

4.  Follow up EMG and nerve conduction studies may help
as far as tracking any improvement in the return of function. 
(Resp. Exh. No. 1, p. 39.)

Further, Dr. David Collins, a shoulder specialist, saw the claimant on May 29, 2008,

and opined after reviewing the arthrogram that orthopaedic surgery would not help her

condition.  However, he further recommended that she follow with Dr. Wilbourn for

physical modalities and possible trigger point injections.  These two doctors are the

specialists who most recently saw the claimant and have opined that surgery is not

recommended but further conservative treatment is in order.  Not one has said she has
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reached maximum medical improvement and determined that further treatment would

not be helpful.  The claimant has not had the resources to seek further medical

treatment, according to her testimony.  I found the claimant to be a credible witness

who testified that she has done everything asked of her by the employer and the

insurance company.  She has not had other work injuries.  Respondents are

responsible for further reasonable and necessary medical treatment for the claimant’s

compensable injuries.

The claimant next contends that she is entitled to temporary total disability

benefits from April 21, 2008 through June 2008 and from September 2, 2008, to a date

to be determined.  In order to be entitled to temporary total disability benefits, the

claimant must remain in her healing period and be totally unable to earn wages.   Ark.

State Hwy. & Transp. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  

Respondents have supplemented the record with a payout history of temporary

total disability benefits paid in this matter and it appears that temporary total disability

benefits were paid from April 21, 2008 through September 7, 2008.  All benefits were

controverted after that date.  I find the claimant has proven by a preponderance of the

evidence that she remained in her healing period and was unable to earn wages after

September 7, 2008.  The medical evidence recommends that the claimant continue with

physical therapy and injections to help deal with her shoulder pain and does not

indicate that she has reached the end of her healing period.  Dr. Bowen, on September

2, 2008, opined that there would be a long healing process up to a year.

Respondents contend that a job was offered to the claimant in a float position
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that could be adjusted to her restrictions.  Respondents also contended that before the

claimant could return to work, a doctor’s release with the restrictions had to be received

and at the time of the hearing, respondents had not received that document. 

Respondents were directing the medical treatment the claimant pursued and the

medical records indicate that a case manager was assigned to the claimant’s case. 

The claimant also spoke of a nurse case manager, Brenda Wells.  If a nurse case

manager was assigned to the claim, certainly any doctor’s release should be provided

by the nurse case manager to the employer.  The claimant testified that she had

previously worked in a float position and was unable to perform the job duties following

her injury and neither Teresa Norwood nor Vickie Fowler explained that a float position

could be modified.  I find the respondents are responsible for temporary total disability

benefits from September 8, 2008, to a date to be determined.  I find the claimant

remains in her healing period and unable to earn wages from September 8, 2008, to a

date to be determined.

ORDER

The claimant has proven by a preponderance of the evidence that additional

medical treatment after September 2, 2008, is reasonable and necessary for the

compensable shoulder injury.  Respondents are responsible for the medical treatment. 

The claimant has proven by a preponderance of the evidence that she remained in her

healing period and unable to earn wages from September 8, 2008, to a date to be

determined.

The claimant’s attorney is entitled to the maximum statutory attorney’s fee on
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benefits awarded herein, one-half of which is to be paid by claimant and one-half to be

paid by respondents in accordance with Ark. Code Ann. §11-9-715 and Arkansas

Workers’ Compensation Rules and Regulations, Rule 10.

All sums herein accrued are payable in a lump sum without discount and this

award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.
______________________________
LINDA K. MARSHALL
ADMINISTRATIVE LAW JUDGE


