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STATEMENT OF THE CASE

On February 17, 2009, the above-captioned claim was heard in Harrison, Arkansas.

A prehearing conference took place on January 5, 2009.  A prehearing order entered that

same day pursuant to the conference was admitted without objection as Commission

Exhibit 1.  At the hearing, the parties confirmed that the stipulations, issues, and respective

contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  Claimant and Respondents reached one additional stipulation, resulting in the following

four, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on or about August 27,

2008 and at all relevant times.

3. Respondents have controverted the claim in its entirety.

4. Claimant’s average weekly wage was $324.00, resulting in compensation

rates of $216.00 for temporary total disability and $162.00 for permanent

partial disability.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant sustained a compensable cervical spine injury.

2. Whether Claimant is entitled to reasonable and necessary medical

treatment, to include payment for medical expenses that have already been

incurred in connection with the alleged injury.

3. Whether Claimant is entitled to temporary total disability benefits.

4. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

The respective contentions of the parties are as follows:

Claimant:

1. Claimant sustained a compensable cervical spine injury arising from and in

the course of employment on August 28, 2008, and is entitled to payment of

medical expenses and temporary total disability to a date yet to be

determined, along with a controverted attorney’s fee.
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Respondents:

1. The Claimant is alleging an injury on August 27, 2008.  The Claimant

underwent an MRI that showed primarily degenerative changes.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

After reviewing the record as a whole, including medical reports, documents,

depositions, and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor, I hereby

make the following findings of fact and conclusions of law in accordance with Ark. Code

Ann. § 11-9-704 (Repl. 2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Claimant has not proven by a preponderance of the evidence that he

sustained a compensable cervical injury.

4. Because of the above finding, the balance of the issues presented are moot

and will not be addressed.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a report from Dr. Mark

Crabtree dated September 30, 2008, consisting of one index page and five numbered
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pages thereafter; Respondents’ Exhibit 1, a compilation of Claimant’s medical records,

consisting of two index pages and 38 numbered pages thereafter; and Respondents’

Exhibit 2, the transcript of the deposition of Claimant taken December 1, 2008, consisting

of 38 numbered pages.

Testimony-Hearing

Kenneth Lee Nocks.  Claimant testified that he is five feet nine inches tall, and at

the time he went to work at Ozark, he weighed around 137 pounds.  He is a high school

graduate and has been trained to be a truck driver.  He has driven for a number of trucking

companies in California, where he is from originally.  Claimant has also worked as an

inspector for a pest control company.  He moved to Arkansas in March 2006.  After

subsisting on welfare for three to four years, he went to work for Wal-Mart in Harrison in

October 2007, unloading dry goods.  No physical problems prevented him from working

for the 18-month period after he came to this state.  Although he had a work-related injury

to his wrist at Wal-Mart, he only lost three days of work.  He ultimately left that position

because of the expense of commuting.  After looking for work for six to eight months, he

was employed at Asplundh as a brush cutter/chain saw operator.  He stated that the work

was light-to-medium in nature.  After working there for approximately three months, he

resigned because he was away from home overnight much of the time.

On May 16, 2008, three days after leaving Asplundh, Claimant went to work for

Respondent Ozark Timber Treating, Inc. (“Ozark”).  His job was to stack

lumber–4x4s–after they were cut by a saw.  The stacks were eight boards high and nine

boards wide, with an inch-thick slat between each level.  The weight of the boards
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depends on their length and whether they are wet or dry; but Claimant estimated that some

weighed around 70 pounds and appeared to be half his weight.  He stated that it was

difficult to place the last few boards on top of each stack.  Claimant lifted only one board

at a time.  This was his job for eight hours a day, forty hours a week.

Claimant testified that on August 27, 2008, prior to the 10:00 a.m. break, he was

stacking 2x7s that were eight feet long.  He stated that when he attempted to place two of

them on the top of a stack, “I got a real sharp pain here in my shoulder and it felt like it

popped, and I almost dropped them, but I did go ahead and get them on up there.”  He

later stated that he also felt a sharp pain in the back part of his neck.  After he felt the pop

and pain, he dropped to one knee and grabbed his shoulder.  Claimant attempted to lay

slats and drive a forklift instead, but was unable to do so.  He reported the injury that day

to “Randy” and “Wayne” with Ozark.  Wayne told him to go home and use ice, and that if

he was still unable to work the next day, he would be sent to the doctor.  Claimant reported

the next day that he still could not work, and was sent for treatment.  He saw Dr. Roy Lee

on August 28, 2008 and underwent an MRI on September 4, 2008.

Since going Dr. Mark Crabtree on September 5, 2008, he has not seen another

provider for his alleged injury, has not had any treatment, and has not returned to work.

Claimant stated that he is not able to work.  Because Respondents controverted the claim,

and because Claimant cannot afford to pay for them on his own, he has not obtained the

pain, muscle relaxer and anti-inflammatory medications Dr. Lee prescribed.  At times, he

feels pain and tingling in the outer top of his right arm, along with his forearm.  He is no

longer able to use his right arm to operate a gear shift, because the activity causes a
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burning pain in his shoulder and into his neck.  Claimant also stated that he cannot pick

up his three-year-old daughter or push her in a stroller.

When asked if he had ever had neck pain prior to the alleged date of injury,

Claimant stated that he previously had pain in his upper neck and feared he had

lymphoma.  However, he added that the sensations and locations of the respective pains

are different.

Claimant testified that he is a recovering alcoholic, but added that he has not had

a drink for the last nine to ten years.  He stated that his effort at sobriety was successful

and reiterated:  “No.  I haven’t had any relapses.  I have no–no use for it at all.”

When questioned by Respondents, however, Claimant admitted that as of February

4, 2005, he reported only being sober for one year after an episode of drinking four bottles

of rubbing alcohol.  When asked to explain the discrepancy, Claimant attributed his faulty

memory on this to marital strife and other personal problems.

Claimant has previously taken Celebrex for an arthritic left knee.  While he stated

it was not a major problem, he admitted that at one time according to his records the

condition caused him to take eight Tylenol per day and use a cane.  Although he had

testified that he had no physical problem that prevented him working prior to going to work

for Respondent Ozark, Claimant admitted that he applied for disability benefits in 2005.

He again attributed his inability to recall facts correctly to marital problems.  In his disability

application, he stated that he is unable to read–which conflicts with his testimony on direct

that could read and write well.  With respect to his neck pain, he admitted that the record

of his May 27, 2008 visit to North Arkansas Regional Medical Center (“NARMC”) reflects
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that he presented with “Neck Pain x 3-4 yrs.”  The anatomical diagram shows the neck and

shoulder area circled.  However, he insisted that this was for pain in his jaw and upper

neck–which he suspected was lymphoma.  While he stated that a doctor in California had

told him that he had arthritis in his knee, in his deposition he stated only that a physician

at NARMC indicated that he might have the conditions.

He testified that his failure in his deposition to relate that he went to the emergency

room for an alleged fall in October 2008 was due to his poor memory and the death of his

brother around that time.  With respect to that visit, he could not explain why his record

reflects a history of degenerative disc disease.  During the emergency room visit he related

that he was having back pain of 10/10.  He clarified that he is not contending that his back

condition is work-related, and that while his pain in that area is now 5/10, it would keep him

from working regardless of his neck condition.  Asked why he did not seek treatment for

his neck during that visit, he stated that he did not believe that he could.

With respect to his alleged neck injury, he stated that his symptoms are mainly on

the right side.  As for the left side of his neck, Claimant described his problems there as

“A little bit.  Not real bad.  Not real bad.”  While he stated that he told Dr. Crabtree about

his lymphoma concerns, he did not mention his visit for it three months prior.  Claimant

testified that at the time he first saw Crabtree, he was not complaining of problems on the

left side of his neck.  He explained that he “just had small pain but . . . figured it was all

together.”  Claimant admitted that the pain and cramping of which he complained on

September 30, 2008 is similar to the complaints he made the previous May, prior to the

incident at Respondent Ozark.
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Under further questioning from his counsel, Claimant stated that the records of his

May 2008 emergency room visit show that his chief complaint was not his neck but

weakness and vomiting; and the anatomical diagram shows that he was not having pain

in the back of his neck at that time.  He insisted that prior to the alleged date of injury, he

has never sought treatment for his spine.  After his alleged neck injury, he began having

pain in the back of his neck and in his right clavicle.  His lymphoma-type pain, on the other

hand, is in the upper part of his neck on the front, under his jaw.

When cross-examined further by Respondents, Claimant stated that he has not

been diagnosed with lymphoma.

Under questioning from me, Claimant testified that he is 41 years old.  On the date

he was allegedly injured, he was placing the lumber in stacks from ground level up to the

height of his chest.  In other to position that last to boards in the stacks, he had to “bow his

back a little.”  It was the point in the stacking process that he felt the pain in his neck and

shoulder.  The boards he was lifting at that time weighed 20 to 25 pounds together.  He

has not had any medical treatment for his neck since Respondents ceased paying for it.

With respect to his lymphoma-type pain in the left side of his neck, he stated that

he has been experiencing it for three or four years.

Claimant testified that other than the ethyl alcohol episode in 2005 referred to

earlier, he has been sober for nine years.  However, when shown a February 4, 2005

medical record that states that he drank “[w]hiskey his whole life until 1 yr ago,” Claimant

admitted that he may have relayed this information and again attributed his inability to

recall to problems with his ex-wife.
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Testimony-Deposition

Kenneth Lee Nocks.  Claimant was deposed on December 1, 2008, and the

transcript thereof was admitted as Respondents’ Exhibit 2.  His testimony under

questioning from Respondents was that at the time of his deposition, he was having pain

in both shoulders and occasionally pain in both sides of his neck if he turned his neck

wrong.  He stated that he never had any neck problems prior to his alleged injury at

Respondent Ozark.  He saw physicians at Medi-Quick, where Respondents sent him.

Ultimately, he underwent an MRI and saw Dr. Crabtree, a neurologist.  Crabtree

recommended a myelogram, but Respondents did not approve it and cut off all benefits.

His neck pain has remained the same since the alleged accident.

Records-Medical

The medical records of Claimant that were introduced at the hearing and are part

of Claimant’s Exhibit 1 and Respondents’ Exhibit 1 reflect the following:

Pre-injury.  The records of a psychiatric assessment of Claimant dated February 4,

2005 reflect that one year before, he bought seven bottles of rubbing alcohol and drank

four of them.  In relating his drinking history, he stated that he drank “whiskey his whole

life until 1 yr ago.”  Similarly, an assessment on April 18, 2005 states that he did not quit

drinking alcohol until one year before, after the rubbing alcohol episode.  A therapist’s note

for July 22, 2005 reflects that Claimant has previously applied for disability benefits.

On May 9, 2008, Claimant underwent a medical examination to determine if he was

fit to drive commercially.  The examination reflects, inter alia, no spinal problems.
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He presented to the emergency room of NARMC on May 27, 2008 with weakness,

vomiting and abdominal pain.  In indicating the location of pain on the anatomical diagram,

the left side of the neck is circled.  An accompanying notation reads, “neck pain x 3-4 yrs.”

However, the physical examinations notes concerning the neck reflect no abnormality.  He

was assessed as having GERD.  The record a return visit to NARMC on August 9, 2008

contains the notation “?Lymphoma.”

Post-injury.  Claimant on September 4, 2008 underwent an MRI of his cervical

spine.  The test reflected that he had mild spondylosis at C5-6 and C6-7.  He was also

found to have an asymmetric left-sided narrowing of the foramen at C5-6.  Dr. Robert

Brand wrote on the MRI report that he “suspected there is a superimposed left lateral disk

herniation in this area” that is causing the narrowing.

Claimant presented to Dr. Mark Crabtree on September 5, 2008 with complaints of

pain in his neck, right shoulder and arm, along with tingling in his right hand.  He stated

that he was injured at work two weeks before when he felt his shoulder “pop” while turning.

At the time, he was stacking lumber.  His symptoms have been progressive and persistent

since then.  Dr. Crabtree in his notes stated that the Claimant’s MRI reflected “C5-6

spondylosis with foramenal stenosis bilaterally.”  He assessed him as having neck,

shoulder and right upper extremity pain and paresthesias “likely secondary to disc

herniation,” and recommended that Claimant undergo a myelogram.  R. Griffin, APNC,

wrote on September 5, that Claimant has a herniation at C5-6, spondylosis of the lower

cervical spine, and degenerative disc disease at C6-7.  Claimant was given a restriction

of no lifting, bending, stooping or operating machinery.
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On September 24, 2008, the restrictions were modified; he was merely given a five-

pound lifting restriction with respect to his right arm.  The note from Mediquick for that day

reflects that Claimant was taking Flexeril; but there is no diagnosis of spasm in the

records.  He was complaining of pain on the right side of his neck and into his right arm.

The record also states that a neurosurgeon had recommended that Claimant undergo

surgery.

Claimant presented to NARMC on October 27, 2008 with low back pain.  He stated

that he was also having chronic neck pain.  He was prescribed, inter alia, Flexeril.

ADJUDICATION

A. Compensability

Claimant has contended that he suffered a compensable cervical spine injury on

August 27, 2008.  Respondents have denied this, contending that his MRI shows “primarily

degenerative changes.”

Arkansas Code Annotated § 11-9-102(4)(A)(i) (Repl. 2002), which the I find applies

to the analysis of Claimant’s alleged injury, defines "compensable injury":

(i) An accidental injury causing internal or external physical harm to the body
. . . arising out of and in the course of employment and which requires
medical services or results in disability or death.  An injury is "accidental"
only if it is caused by a specific incident and is identifiable by time and place
of occurrence[.]

A compensable injury must be established by medical evidence supported by objective

findings.  Ark. Code Ann. § 11-9-102(4)(D) (Repl. 2002).  "Objective findings" are those

findings that cannot come under the voluntary control of the patient.  Id. § 11-9-102(16).

The element “arising out of . . . [the] employment” relates to the causal connection between
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the claimant’s injury and his or her employment.  City of El Dorado v. Sartor, 21 Ark. App.

143, 729 S.W.2d 430 (1987).  An injury arises out of a claimant’s employment “when a

causal connection between work conditions and the injury is apparent to the rational mind.”

Id.  A causal relationship may be established between an employment-related incident and

a subsequent physical injury based on the evidence that the injury manifested itself within

a reasonable period of time following the incident, so that the injury is logically attributable

to the incident, where there is no other reasonable explanation for the injury. Hall v.

Pittman Construction Co., 234 Ark. 104, 357 S.W.2d 263 (1962).

If the claimant fails to establish by a preponderance of the evidence any of the

requirements for establishing compensability, compensation must be denied.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  This standard

means the evidence having greater weight or convincing force.  Metropolitan Nat’l Bank

v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003)(citing Smith v. Magnet Cove

Barium Corp., 212 Ark. 491, 206 S.W.2d 442 (1947)).

With respect to the presence of objective findings supporting Claimant’s alleged

cervical injury, Claimant’s records reflect that he had a Flexeril prescription at a point in

time after his alleged injury.  But the records before me reflect no finding of spasm.  Hence,

even assuming for the sake of argument that the medication was for his alleged neck injury

(which the evidence does not show), this alone is not enough to constitute an objective

finding.  See Bolt v. Bailey Paint Co., 2008 AWCC 118, Claim No. F606528 (Full

Commission Opinion filed September 17, 2008).
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As stated above, Claimant’s September 4, 2008 cervical MRI reflected spondylosis,

along with foramenal narrowing and/or stenosis (with Brand describing it as the former and

Crabtree the latter).  Cervical spondylosis is defined in DORLAND’S ILLUSTRATED MEDICAL

DICTIONARY, 30th ed., as being a “degenerative joint disease.”  See Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).  Such is not an acute injury.  Id.

While Dr. Brand “suspected” a herniation of C5-6 was causing foraminal narrowing, there

was no objective finding of such a herniation.

As for the foraminal stenosis or narrowing itself, this constitutes an objective finding.

See Keene v. Ark. Dept. of Health, 2008 AWCC 88, Claim No. F502422 (Full Commission

Opinion filed July 30, 2008); Smith v. O’Reilly Automotive, Inc., 2006 AWCC 74, Claim

Nos. F303464 & F303465 (Full Commission Opinion Filed April 18, 2006).  That said, what

remains to be determined is whether the source of the narrowing is an acute injury or a

degenerative condition.  While Dr. Brand “suspected” a herniated disc, this is not sufficient

to meet Claimant’s burden of proof.  I cannot resort to speculation and conjecture, and

such cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264 Ark.

791, 796, 575 S.W.2d 155 (1979).

Even if there were not the case, Claimant must also prove a causal connection

between his employment and the injury.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000).  Objective medical evidence is not required to establish this

relationship.  Wal-Mart Stores, Inc. v. Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999);

Horticare Landscape Mgmt. v. McDonald, 80 Ark. App. 45, 89 S.W.3d 375 (2002).
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Claimant testified both at the hearing and in his deposition that he was lifting

stacking 2x7s at a chest-high level when he felt a “pop” in his shoulder on August 27,

2008.  He further stated that he had no neck problems before this alleged incident.  While

he had previous neck discomfort, it was in a different area of the neck–under his jaw–and

led him to believe that he might have lymphoma.  The reference to “?Lymphoma” in an

August 9, 2008 record shows this to be the case.  While he complained of neck pain for

the previous three to four years in a May 27, 2008 visit to the emergency room, the record

reflects that he was complaining of weakness vomiting and abdominal pain–and was

diagnosed as having GERD.  The neck complaint did not appear to have a

musculoskeletal component.

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate

into findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

As set out fully above, Claimant gave inconsistent testimony in multiple instances

concerning, inter alia, his past alcohol use.  He attributed his purported faulty memory on

these matters to family problems.  But they give me great pause in crediting his testimony

on matters relating to his alleged cervical injury.  While he was the sole witness at the

hearing, a claimant’s testimony is never considered uncontroverted.  Nix v. Wilson World
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Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  I cannot credit his testimony concerning

what occurred August 27, 2008 and its connection with his cervical findings.

For the foregoing reasons, I find that Claimant has not proven by a preponderance

of the evidence that he sustained a compensable cervical injury.

B. Balance of Issues

Because of the above finding, the balance of the issues presented in this case are

moot and will not be addressed.

CONCLUSION

Claimant bears the burden of proving by a preponderance of the evidence that his

alleged cervical injury is compensable.  He has been unable to do this.  Therefore, this

claim is hereby denied and dismissed.
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IT IS SO ORDERED.

________________________________
Hon. O. Milton Fine II
Administrative Law Judge


