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STATEMENT OF THE CASE

A hearing was conducted March 13, 2009, to determine whether the claimant

sustained a compensable injury within the meaning of the Arkansas workers’

compensation laws.

A prehearing conference was conducted in this claim on February 11, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the Prehearing Order.  A copy of the Prehearing Order was

introduced as “Commission’s Exhibit 1.”

It was stipulated that the employee/employer relationship existed at all
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relevant times, including August 4, 2008; that the claimant’s average weekly wage

was $485.63, which would entitle him to compensation rates of $324.00 per week

for temporary total disability and $243.00 per week for permanent partial disability

in the event the claim was found compensable; and that respondents had

controverted the claim in its entirety.

By agreement of the parties, the primary issue for determination concerned

compensability.  If overcome, claimant’s entitlement to associated benefits must be

addressed.

Claimant contended, in summary, that he sustained a compensable injury as

the result of a work-related heat stroke on August 4, 2008; that respondents should

be held responsible for all outstanding hospital, medical, and related expenses,

together with continued, reasonably necessary medical treatment; that he was

entitled to temporary total disability for the period beginning August 5, 2008, and

continuing through an undetermined date while maintaining that his healing period

had not ended; and that a controverted attorney’s fee should attach to any benefits

awarded.

The respondents contended that the claimant cannot prove that he sustained

any compensable injury on August 4, 2008.  Alternatively, respondents maintained

that,  if the claimant was found to have a compensable injury, that no notice of injury

was given until October 10, 2008, and that the respondents would not be

responsible for any benefits prior to receipt of notice of the claim.



-3-

In addition to the claimant, his wife, Rebecca Nicholas, testified in his behalf.

Cindy Schweitzer, Donny Gibson, and Royce Leonard were called as witnesses by

the respondents.   The record is composed solely of the transcript of the March 13,

2009, hearing containing a joint medical exhibit consisting of thirty-two (32) pages.

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witnesses and to observe their demeanor,

the following findings of fact and conclusions of law are made in accordance with

Ark. Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has failed to prove, by a preponderance of the evidence, that

he sustained a compensable injury arising out of and during the course of

his employment with the City of Jonesboro which has been established by

medical evidence, supported by objective findings.

4. The claimant has failed to prove, by a preponderance of the credible

evidence, that his need for treatment and alleged disability beginning August

4, 2008, are in any way causally related to a work-related incident and/or

injury.
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DISCUSSION

The record in this claim is replete with inconsistencies and contradictions.

Further, a review of the medical evidence does not support the claim.  Specifically,

the medical record reflects that the claimant was experiencing significant physical

problems which required medical attention and treatment prior to the date of his

alleged heat stroke on August 4, 2008.  The medical evidence does not establish

that the claimant sustained a work-related heat stroke.  In fact, all of the diagnostic

studies were determined to be normal.  The only medical opinion of record

addressing compensability was issued by Ron Vaughn, A.P.N., associated with the

claimant’s primary care physician, Dr. Roland Hollis.  Mr. Vaughn’s opinion is not

stated within a reasonable degree of medical certainty.

In addition to establishing the general requirements for compensability, set

forth  Ark. Code Ann. §11-9-102(4)(A)(i), the claimant must establish a

compensable injury  by  medical  evidence,  supported  by  objective  findings.

A.C.A. §11-9-102(4)(D).  “Objective findings” are defined as “those findings which

cannot come under the voluntary control of the patient.”  A.C.A. §11-9-102(16).

Although medical evidence is not ordinarily required to prove causation, Wal-Mart

v. Van Wagner, 337 Ark. 443, 990 S.W.2d 522 (1999), if a medical opinion is

offered on causation, the opinion must be stated within a reasonable degree of

medical certainty.  Freeman v. Con-Agra Frozen Foods, 344 Ark. 296, 40 S.W.3d 760

(2000).  Where the only evidence of a causal connection is a speculative and indefinite
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medical opinion, it is insufficient to meet the claimant’s burden of proving causation.

Crudup  v.  Regal   Ware,  Inc., 341  Ark.  804, 20 S.W.3d 900 (2000); K I I

Construction Company v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002).

The claimant, Michael D. Nicholas, testified in his own behalf.  The claimant

is thirty-one (31) years old.  On and before August 4, 2008, the claimant was

employed by the City of Jonesboro.  The claimant worked in the Sanitation

Department.  His primary duties consisted of either driving a sanitation truck or

assisting in the operation of the department by picking up roadside trash and

debris.  The record reflects that on August 4, 2008, the claimant was assigned to

work on the grass route, which consisted primarily of picking up bags of grass.

Kerry Murray drove the truck while the claimant picked up and loaded the bags of

grass, estimated at between ten (10) to fifteen (15) pounds per bag.  The record

reflects that  the  claimant reported to work at 7:00 a.m. and left work at

approximately 10:30 a.m. because he reported that he was not feeling well.  As will

be set out in the medical, further below, the claimant had been experiencing

significant physical problems for at least a couple of weeks before August 4, 2008,

and had missed significant time from work for health problems unrelated to his

employment.  The claimant maintained that he sustained a heat stroke on August

4, 2008, requiring hospitalization and follow-up medical treatment; however, the

medical evidence does not support this allegation.  Clearly, the record reflects that

the claimant was hospitalized on August 4, 2008, complaining of various symptoms
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which were never fully diagnosed.  It must also be noted that although the claimant

contended that he had remained temporarily totally disabled since August 5, 2008,

a preponderance of the credible evidence fails to establish that the claimant is

totally disabled.

This is an extremely strange and confusing claim.  The claimant’s

appearance at the hearing appeared extremely slow and lethargic.  At times, he

answered questions without hesitation, while, at other times, appearing confused

while stating that his memory had been compromised since the date of the alleged

heat stroke.  Likewise, his wife, Rebecca Nicholas, stated that the claimant had

undergone significant changes since August 4, 2008, while asserting that she had

been informed that the claimant had experienced a mild stroke due to the heat.  She

also asserted that when the claimant was taken to the Arkansas Methodist Hospital,

his blood pressure was 214/174 and the outer core of his body temperature was

almost 106°; however, again, there is no medical evidence to support this assertion.

(Tr.31, 43)

Cindy Schweitzer testified on behalf of the respondents.  Ms. Schweitzer is

the sanitation supervisor.  She pointed out that the claimant did not work on either

Thursday, July 31, 2008, or Friday, August 1, 2008, and was docked because he

did not have any earned sick time or leave time accrued.  Ms. Schweitzer also

testified that the claimant had a history of not reporting to work.  She pointed out

that the claimant left early on August 4, 2008, while never reporting a work-related
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injury.  In addition, Ms. Schweitzer testified that the claimant returned to work for the

employer herein on September 3 and September 4, 2008, and that his performance

was excellent on the two (2) days that he worked.  Finally, Ms. Schweitzer stated

that the claimant’s appearance at the hearing was similar to his appearance before

August 4, 2008, and, in fact, that the claimant had always been difficult to talk with,

always seemed to be in a state of confusion, and always moved slow.  (Tr.56)

Donny Gibson, a witness called by the respondents, and a route supervisor,

stated that the claimant called in at approximately 11:00 a.m. on August 4, 2008,

reporting that he was not feeling well and was going home.  Mr. Gibson also

confirmed that the claimant had been off work the week before the alleged injury

with physical problems unrelated to his employment and had apparently obtained

a release to return to work without restrictions.

Royce Leonard, the sanitation supervisor, testified that the claimant missed

work on Thursday and Friday prior to the alleged injury on Monday, August 4, 2008,

but did not recall meeting with the claimant on the morning of August 4, 2008, as

alleged by the claimant.  Mr. Leonard acknowledged that the claimant reported that

he was not feeling well and was going home after working a few hours on the

morning of August 4, 2008, while maintaining that the claimant never reported that

his problems were in any way work-related.

A review of the medical evidence is extremely illuminating.  The claimant was

initially seen at the Hollis Clinic in Paragould, Arkansas, on July 10, 2008,
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complaining of abdominal cramping.  The claimant was next sent to the Arkansas

Methodist Medical Center in Paragould, Arkansas, for his abdominal problems.  The

hospital records dated July 15, 2008, reflect that the claimant had been vomiting for

a week.  The initial diagnosis was uncomplicated sigmoid diverticulosis.  The

claimant returned to Dr. Hollis’ family practice clinic on July 17, 2008.  Dr. Hollis

noted that the claimant had been taking two (2) hydrocodone at a time, as well as

phenergan to be able to do anything while further noting that the claimant continued

vomiting and could not keep anything down.  The claimant was prescribed

medications with additional diagnostic studies recommended.  The claimant was

next seen for a follow-up visit on July 31, 2008, with continued complaints.  In

addition, the claimant had an additional complaint of nose bleed while requesting

more Lortab.  Unfortunately, the medical notes from the Hollis Clinic are difficult to

interpret.  It is unclear whether the claimant was seen by Dr. Hollis or Ron Vaughn,

an assistant physician nurse in Dr. Hollis’ clinic; however, the July 31, 2008, office

note reflects that the claimant was to be seen in follow-up by a physician.  (Jt. Ex.

A, pp. 28-32)

The claimant was next seen at the Hollis Clinic on August 4, 2008, appearing

disoriented and confused while reporting numbness and tingling in his hands, cold

chills, and also reporting a motor vehicle accident when he ran off a road.  The

notes reflect that the claimant’s wife wanted the claimant admitted to Arkansas

Methodist Hospital for further testing.  However, I feel compelled to point out that,
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totally inconsistent with the testimony of the claimant’s wife, the August 4, 2008,

office notes reflect a body temperature of 98.2° and a blood pressure of 130/78.

The claimant was then admitted to the hospital for testing.  (Jt. Ex. A, p.27)

The claimant was admitted to the Arkansas Methodist Hospital on August 4,

2008, with a chief complaint of dizziness.  The history reflects that the claimant

gave a one month history of being ill, together with a mild type of vertigo dizziness,

as well as abdominal indigestion and acid reflux with nausea and vomiting.  The

history also noted an episode at work the previous day when the claimant became

dizzy and had some tingling and numbness around his lips, face, and bilateral

hands which subsequently resolved.  The initial diagnosis at the Arkansas

Methodist Hospital  was  inner-ear  disease  creating a vertigo-type dizziness.  (Jt.

Ex. A, pp.23-25)

Rather than conduct a further analysis of the medical evidence, suffice it to

say that all of the diagnostic studies were normal.  Dr. Bing Behrens, of the NEA

Clinic issued a September 16, 2008, report which is set out, in part, below:

IMPRESSION:

This is 30-YO man who presented with the chief complaint of dizziness,
lightheadedness, confusion and headache, the neuro exam shows no focal deficits.
CAT scan and MRI of the brain was unremarkable.  EEG is also normal.  There is
no structure pathology to explain his symptoms so far.

History of headache.

He also has symptoms of depression and anxiety.
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History of hypertension and hyperlipidemia.

History of peptic ulcer.

History of injury to the right leg, according to the patient and his wife.

PLAN:

After discussion with the patient, we decided to start him on Zonegran for headache
prophylaxis.  He will start on 100 mg daily for a couple of weeks, before we increase
to two a day as tolerated and as needed.

We discussed further workup with lab work, but the patient’s wife said that the
patient already had that work done in Hollis’ office recently and they do not want to
have another workup at this point.  We will try to get the lab reports from Dr. Hollis’
office to review.

We also discussed the option of medication for depressing and anxiety, but the
patient and his wife do not want to try anything at this point.

I recommended a return appointment in about a month, to reevaluate him again,
and if his headache, dizziness and mentation is not any better, might consider
further workup, but the patient and his wife said do not want to come back on a
regular basis.  They will call us if they want to come back for followup.  (Jt. Ex. A,
pp.3-4) (Emphasis supplied)

The only report addressing compensability was issued by Ron Vaughn, APN,

which is set out in its entirety below:

October 3, 2008

To Whom It May Concern:

Mr. Michael Nicholas is a patient of mine.  He has been seen in my office for
hypertension, low back pain, and gerd.  Symptoms included dizziness,
disorientation, confusion, numbness, tingling, cold chills, and headaches.  A
possible cause for these symptoms could be from heat stroke that happened at
work.  On August 4, 2008 is when these symptoms started.

If you should have any questions, please call this office at (870) 236-1014.
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Thank you for your time.  (Jt. Ex. A, p.1) (Emphasis supplied)

The record in this claim is replete with inconsistencies and contradictions.

As noted in the medical above, the claimant was experiencing significant physical

problems for almost one month prior to August 4, 2008, including continual vomiting

and gastrointestinal problems which would clearly account for any dehydration

which would lead directly to the symptoms the claimant was experiencing on August

4, 2008.  It would require sheer speculation and conjecture to attribute the

claimant’s physical problems on August 4, 2008, to any work-related incident as

opposed to the claimant’s long-standing physical problems.  Conjecture and

speculation, however plausible, cannot be permitted to supply the place of proof.

Dena Construction Company v. Hearndon, 264 Ark. 791, 575 S.W.2d 155 (1979);

Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).

The only medical addressing compensability is proffered by a nurse.

Further, the report is not stated within any degree of medical certainty and fails to

satisfy the requirements of the Act.

It is well-settled that claimant has the burden of proving the job-relatedness

of any alleged injury, without the aid of any kind of presumption in his favor.

Pearson v. Faulkner Radio Service, 220 Ark. 368, 247 S.W.2d 964 (1952); Farmer

v. L.H. Knight Company, 220 Ark. 333, 248 S.W.2d 111 (1952).  The burden of

proof claimant must meet is preponderance of the evidence.  Voss v. Ward’s

Pulpwood Yard, 248 Ark. 465, 425 S.W.2d 629 (1970).  Under prior law, it was the
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duty of the Commission to draw every legitimate inference in favor of the claimant

and to give claimant the benefit of the doubt in making factual determinations.

However, current law requires that evidence regarding whether or not claimant has

met the burden of proof be weighed impartially, without giving the benefit of the

doubt to either party.  Arkansas Code Annotated §11-9-704(c)(4); Wade v. Mr.

C.Cavenaugh’s, 298 Ark. 363, 768 S.W.2d 521 (1989); Fowler v. McHenry, 22 Ark.

App. 196, 737 S.W.2d 663 (1987).

After reviewing the evidence in this case impartially, without giving the

benefit of the doubt to either party, I find that the claimant has simply failed to

sustain his burden of proof by a preponderance of the credible evidence.

Accordingly, the within claim is hereby respectfully denied and dismissed.

IT IS SO ORDERED.

                                                                    
DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


