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STATEMENT OF THE CASE

A hearing was conducted March 13, 2009, to determine whether the claimant

was entitled to additional workers’ compensation benefits.

A prehearing conference was conducted in this claim on February 11, 2009,

and a Prehearing Order was filed on said date.  At the hearing, the parties

announced that the stipulations, issues, as well as their respective contentions were

properly set out in the February 11, 2009, Order.  A copy of the Prehearing Order

was introduced as “Commission’s Exhibit 1."

It was stipulated that the employment relationship existed at all relevant

times, including September 15, 2005; that the claimant sustained a compensable

injury to his right ankle and leg on said date; that his average weekly wage was
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$435.00, entitling him to a compensation rate of $290.00 per week for temporary

total disability; that respondents paid various indemnity and medical benefits; and

that respondents had controverted all benefit beyond those previously paid.  It was

further agreed that the claimant filed a claim for additional benefits on October 8,

2008.

By agreement of the parties, the following issues were presented for

determination:

1) Claimant’s entitlement to additional medical treatment.

2) Whether this claim is barred by statute of limitations.

Claimant contended, in summary, that he had continued to experience

physical problems which were directly and causally related to the September 15,

2005, compensable injury, maintaining that the respondents should be held

responsible for all outstanding medical treatment, together with continued

reasonably necessary medical treatment for his right lower extremity injury.

The respondent contended that it had paid all appropriate benefits related

to the claimant’s September 15, 2005, admitted injury.  Respondents further

maintained that it last paid benefits on or about February 27, 2006, and that the

claim was barred by statute of limitations.

The claimant’s wife, Rebecca Nicholas, was the only witness to testify.   The

record is composed solely of the transcript of the March 13, 2009, hearing

containing a printout consisting of two (2) pages reflecting all benefits paid in this
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claim.  (Resp. Ex. A)

From a review of the record as a whole, to include medical reports,

documents and other matters properly before the Commission, and having had an

opportunity to hear the testimony of the witness and to observe her demeanor, the

following findings of fact and conclusions of law are made in accordance with Ark.

Code Ann. §11-9-704:

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. Respondents paid temporary total disability through on or about December

21, 2005.  Respondents last paid medical benefits on May 1, 2006.

However, the last date of furnishing medical services was February 26,

2006.  (Resp. Ex. A)

4. The immediate claim is barred by statute of limitations.

5. Because the claim is barred by statute of limitations, any additional issues

are moot.

DISCUSSION

Ark. Code Ann. §11-9-702 provides, in part:

(b)     TIME FOR FILING ADDITIONAL COMPENSATION.

(1)     In cases in which any compensation, including disability or
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medical, has been paid on account of injury, a claim for additional
compensation shall be barred unless filed with the Commission within
one (1) year from the date of the last payment of compensation or two
(2) years from the date of the injury, whichever is greater.

(2)     The time limitations of this subsection shall not apply to claims
for the replacement of medicine, crutches, ambulatory devices,
artificial limbs, eyeglasses, contact lenses, hearing aids, and other
apparatus permanently or indefinitely required as the result of a
compensable injury, when the employer or carrier previously
furnished such medical supplies, but replacement of such items shall
not constitute payment of compensation so as to toll the running of
the statute of limitations.

(c)     A claim for additional compensation must specifically state that
it is a claim for additional compensation.  Documents which do not
specifically request additional benefits shall not be considered a claim
for additional compensation.

The claimant’s wife, Rebecca Nicholas, was the only witness to testify.  Ms.

Nicholas testified that she contacted Kathy Sanders in the HR Department to

request additional medical treatment and was advised that the claim had been

closed and would not be reopened.  Respondents last furnished medical services

on February 27, 2006.  Thereafter, the record reflects that the claimant either paid

medical expenses out-of-pocket or that the medical was paid, in part, by health

insurance.  Again, it was undisputed that the claimant did not file a claim for

additional benefits until October 8, 2008.

The one-year statute governing claims for additional compensation runs from

the last payment of compensation, which means the furnishing of medical services.

The burden is not on the carrier to find out whether medical treatments are
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continuing, but, rather, the burden is on the claimant to act within the time allowed.

Superior Fed. Savings and Loan Ass’n. v. Shelby, 265 Ark. 599, 580 S.W.2d 201

(1979).  The claimant failed to offer any credible evidence which would toll the

limitations period under A.C.A. §11-9-702(b).

I feel compelled to note that the claimant did not testify at the hearing on this

claim.  The claimant’s wife pointed out that the claimant continued to work for the

employer herein until on or about August 4, 2008, at which time she alleged he

sustained a work-related heat-stroke which was the subject of another claim against

the employer herein.  Ms. Nicholas pointed out that the reason that the claimant

was not testifying at the within hearing was because of physical and mental

limitations resulting from the alleged August 4, 2008, injury and claim.  However,

it must be noted that the statute of limitations had already run at the time of the

subsequent claim, and that the claimant was not under any disability which would

toll the statute of limitations as contemplated by Ark. Code Ann. §11-9-702(f).

The claimant’s injury occurred on September 15, 2005.  Respondents last

paid benefits on February 27, 2006.  The claim for additional benefits was filed on

October 8, 2008.  This claim is barred by statute of limitations.  Accordingly, after

full consideration of the facts, issues, and the law, it is hereby determined that this

claim should be, and it is, hereby denied and dismissed.

IT IS SO ORDERED.
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DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


