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STATEMENT OF THE CASE

On December 2, 2008, the above-captioned claim was heard in Batesville,

Arkansas.  A prehearing conference took place on September 22, 2008.  A prehearing

order entered that same day pursuant to the conference was admitted without objection

as Commission Exhibit 1.  At the hearing, the parties confirmed that the stipulations,

issues, and respective contentions, as amended, were properly set forth in the order.

Stipulations

At the hearing, the parties discussed the stipulations set forth in Commission Exhibit

1.  With the addition of three stipulations reached at the hearing, the withdrawal of another,

and the amendment of four others, they are the following 14, which I accept:

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.
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2. The employee/employer/carrier relationship existed on June 28, 2007, at

which time Claimant sustained a compensable back injury.

3. Claimant’s medical expenses have been paid and will continue to be paid,

except for the surgery suggested by Dr. Phillip Kravetz.

4. Claimant has been treated by Drs. Charles Varela, Eric Akin, Phillip Kravetz,

Scott Schlesinger, and Kravetz, in that order.

5. Dr. Akin advised in a report dated September 5, 2007 that Claimant has

reached maximum medical improvement, and he assigned him a five percent

(5%) anatomical rating.

6. Dr. Akin released Claimant to return to work at full duty.

7. Respondents accepted the five percent (5%) rating and paid it in full at the

rate of $332.00 per week.

8. Claimant obtained a change of physician to Dr. Kravetz.

9. Claimant saw Dr. Schlesinger for an independent medical evaluation on

March 31, 2008.

10. Claimant’s employment with Respondent employer ended on September 20,

2007.

11. Respondents are now providing treatment by Dr. Kravetz and have

authorized epidural steroid injections and physical therapy.

12. Claimant’s average weekly wage was $378.00, entitling him to a temporary

total disability rate of $252.00 and a permanent partial disability rate of

$189.00.



Nelson - Claim No. F706791 3

13. Claimant received unemployment benefits for a period of time, entitling

Respondents to an offset of that amount against any temporary total

disability benefits awarded.

14. Claimant was paid temporary total disability benefits through September 9,

2007.

Issues

At the hearing, the parties discussed the issues set forth in Commission Exhibit 1.

The following were litigated:

1. Whether Claimant is entitled to reasonable and necessary medical

treatment.

2. Whether Claimant is entitled to additional temporary total disability benefits

from the date they ceased to be paid until a date yet to be determined.

3. Whether Claimant is entitled to a controverted attorney’s fee.

Contentions

The respective contentions of the parties, as amended at the hearing, are as

follows:

Claimant:

1. Claimant contends that his current treating physician, Dr. Phillip Kravetz,

suggested additional care and treatment in December 2007.  As of this date,

that treatment has not been approved.  The surgery recommended by Dr.

Kravetz is a day procedure and takes only an hour to perform–likely obviating
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the need for an overnight stay.  Claimant is entitled to temporary total

disability benefits, medical expenses, and controversion.

Respondents:

1. Respondents contend that all benefits to which Claimant is entitled have been

paid.

2. Claimant has reached maximum medical improvement.

3. Claimant has been released to full-duty employment.

4. Claimant is limited to the five percent (5%) anatomical impairment rating

assessed by Dr. Akin.

5. Claimant is not entitled to any wage-loss disability.

6. At all times Claimant was released to return to work, Respondent employer

made work available to Claimant.

7. In the alternative, if it is determined Claimant is entitled to additional benefits,

Respondents hereby request a set-off for all benefits paid by Claimant’s

group health carrier, all short-term disability benefits received by Claimant,

all long-term disability benefits received by Claimant and all unemployment

benefits received by Claimant.  He is barred from seeking temporary total

disability benefits during the period that he drew unemployment benefits.

8. The surgery by Dr. Kravetz that Claimant is seeking is not reasonable and

necessary.

9. Claimant is not entitled to additional temporary total disability benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
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After reviewing the record as a whole, including medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witnesses and to observe their demeanor, I hereby make the following

findings of fact and conclusions of law in accordance with Ark. Code Ann. § 11-9-704 (Repl.

2002):

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations set forth above are reasonable and are hereby accepted.

3. Respondents’ Proffered Exhibit 2 shall be admitted into evidence and be

given due weight.

4. Claimant’s testimony concerning statements made by to him by Victoria

Powell shall be admitted into evidence and given due weight.

5. Claimant has proven by a preponderance of the evidence that he is entitled

to the surgery recommended by Dr. Phillip Kravetz.

6. Claimant has proven by a preponderance of the evidence that he is entitled

to temporary total disability benefits from September 10, 2007 to a date yet

to be determined.

7. Due to Claimant’s receipt of unemployment benefits during the period in

question and per Ark. Code Ann. § 11-9-506(b) (Repl. 2002), his receipt of

temporary total disability benefits for the period of September 10, 2007

through December 31, 2007 shall be payable in the amount of $84.00 per

week, and for January 1, 2008 through October 4, 2008 in the amount of
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$50.00 per week.  Thereafter, his temporary total disability benefits shall be

payable at his full stipulated rate of $252.00 per week.

8. Claimant has proven by a preponderance of the evidence that he is entitled

to a controverted attorney’s fee.

PRELIMINARY RULINGS

Admission of Respondents’ Proffered Exhibit 2

During the hearing, Respondents sought the admission of their Exhibit 1.  Claimant

objected to pages 41 and 42 of that exhibit, stating the following:

Judge, these were actually received in my office actually by fax on–I believe
on the 25th, the day which I was not in my office.  And actually I didn’t really
get it until–didn’t look at it until Monday.  But it appears to be a response from
correspondence from Mr. Mayton’s office that something was sent to them
and some questions were asked, and those are ex parte communications
which are improper and should not be allowed.  I received nothing. I don’t
know what was contained in that letter.  I don’t know what the letter, you
know, asked for.

In response, Respondents’ counsel stated that nothing about the first document, the note

from Dr. Eric Akin, indicates that it was prepared in response to an inquiry from

Respondents or anyone else.  As for the second document, from Dr. Scott Schlesinger,

counsel asserted that despite the fact that it was a letter addressed to him and begins, “Per

your request,” he did not request the document.  I allowed Respondents to proffer the

exhibit as Respondents’ Exhibit 2, took the objection under advisement, and requested that

the parties submit post-hearing briefs on the issue.  They did so.

Arkansas Code Annotated § 11-9-705(a)(1) (Repl. 2002) provides:

In making an investigation or inquiry or conducting a hearing, the Workers’
Compensation Commission shall not be bound by technical or statutory rules
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of evidence or by technical or statutory rules of procedure, except as
provided by this chapter, but may make such investigation or inquiry, or
conduct the hearing, in a manner that will best ascertain the rights of the
parties.

The Commission has a “great deal of latitude in evidentiary matters.”  Bryant v. Staffmark,

Inc., 76 Ark. App. 64, 61 S.W.3d 856 (2001).

Nothing in the document from Dr. Akin indicates that it was generated pursuant to

any type of communication from Respondents’ counsel–ex parte or not.  I am not permitted

to engage in speculation and conjecture and surmise that it did.  Speculation and

conjecture cannot serve as a substitute for proof.  Dena Construction Co. v. Herndon, 264

Ark. 791, 796, 575 S.W.2d 155 (1979).  Claimant’s counsel admitted that he received these

documents on November 25, 2008–in excess of the seven-day deadline for exchanging

exhibits pursuant to my prehearing order and Ark. Code Ann. § 11-9-705(c)(2)(A) (Repl.

2002).  Hence, this document is hereby admitted into evidence and shall be given due

weight.

With respect to the Dr. Schlesinger communication, Respondents’ counsel has

stated that, irrespective of the letter’s introduction, it was not produced per his request.  In

analyzing this issue, I have been unable to locate, and the parties have not furnished me

with, any case in which the Commission excluded an exhibit on the grounds that it was

procured through ex parte contact with a Claimant’s physician.  Nor have they cited any

other controlling authority for this position.  The cases cited by Claimant in his post-hearing

brief, Harlan v. Lewis, 932 F.2d 1255 (8th Cir. 1993) and Kremer v. Patterson, 342 Ark. 481

(2000), are grounded in Ark. R. Evid. 503.  But as pointed out above, the Commission in

ruling on evidentiary matters is not bound by the ARKANSAS RULES OF EVIDENCE, but must
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adhere to the standard of what “best ascertain[s] the rights of the parties.”  I find that this

standard has been met.  Hence, even assuming for the sake of argument that Respondents

engaged in ex parte contact with Dr. Schlesinger, his letter is admissible.  It is hereby

admitted into evidence and shall be given due weight.
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Admission of Testimony Concerning Statements by Victoria Powell

During his direct examination, Claimant was asked about statements that Victoria

Powell made to him.  Respondents object on the grounds that such statements would be

hearsay, and asserted that she was not an employer of the Respondent carrier and thus

would not be subject to a hearsay exception.  I took the objection under advisement.

As already noted, under § 11-9-705(a)(1) the Commission is not bound by the

ARKANSAS RULES OF EVIDENCE–including the rules governing hearsay and the exceptions

thereto.  See Tracor/MBA v. Artissue Flowers, 41 Ark. App. 186, 850 S.W.2d 30 (1993).

I find that admission of the testimony would help to “best ascertain the rights of the parties.”

For these reasons, the testimony is hereby admitted into evidence and will be accorded due

weight.

CASE IN CHIEF

Summary of Evidence

Claimant was the sole witness at the hearing.

In addition to the prehearing order discussed above, the exhibits admitted into

evidence in this case consist of the following:  Claimant’s Exhibit 1, a compilation of his

medical records, consisting of three index page and 50 numbered pages thereafter;

Respondents’ Exhibit 1, a compilation of Claimant’s medical records and documents related

to his receipt of unemployment benefits, consisting of one index page and 54 separately

numbered pages thereafter; and Respondents’ Exhibit 2, originally pages 41 and 42 of

Respondents’ Exhibit 1 but proffered when objected to by Claimant, consisting of two

pages.  In addition, I have blue-backed to the record the post-hearing stipulation of the
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parties to Claimant’s compensation rate, plus the post-hearing briefs submitted by the

parties.

Testimony

William Everett Nelson, Jr.  Claimant testified that he is 42 years old, has a 12th-

grade education, and is a Persian Gulf War veteran who received an honorable discharge.

At the time he injured his back on June 28, 2007, he had worked for Respondent

Conestoga Wood Specialties Corp. (hereinafter “Conestoga”) for two years.  Claimant

stated that he had no previous back injury.  Since the incident, he has suffered from a

“strong” pain that is in his right buttocks and down the back of his right leg.  Claimant also

has numbness on the outside of his right foot and heel.  Activity results in an increase in

pain.  When he walks, his right foot “drags.”  Claimant’s testimony was that his wish is to

get well in order to return to work.  He stated that his symptoms are fairly consistent.  His

pain is 5/10 most days and 6/10-7/10 “on a really bad day.”

In undergoing treatment for his injury, he first went to Dr. Charles Varela.  Victoria

Powell, the nurse case manager for Respondents, then sent him to Dr. Eric Akin.  Akin

prescribed three weeks of physical therapy, which Claimant underwent.  Thereafter, Dr.

Akin sent Claimant for a functional capacity evaluation.  Claimant testified that he attempted

to perform all the tasks the examiner asked of him during the evaluation, to the point that

he became nauseous and asked to stop.  His pain that day was 6/10.  The examiner kept

leaving the room to talk on his cell phone as Claimant performed the requisite activities.

Akin gave Claimant a single epidural steroid injection in his spine, which did not help.  He
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then released him from treatment and suggested that he apply for Social Security disability

benefits if Claimant felt he could not return to work.  Powell was present during this visit.

According to Claimant, Powell told him that he should inform Conestoga that he was

going to stop working there, and she would speak with Jamie Starr, the adjustor, about a

joint petition settlement.  Claimant stated that he told her that he was not interested in

settlement, but wanted treatment.  Powell, in turn, suggested that he become a stay-at-

home dad or move to a place where he could use his skills.  She stated that Starr would

perhaps authorize payment for one bottle of Ibuprofen per month.

Thereafter, Claimant requested a change of physician from the Commission, which

granted it and sent him to first to Dr. Jay Lipke, and then to Dr. Phillip Kravetz.  He saw

Kravetz on December 18, 2007.  He ordered x-rays, administered three epidural steroid

injections for Claimant’s lower back, and prescribed six weeks of physical therapy.

However, Respondents did not approve the injections or therapy, so they were not

performed at that time.

Claimant has since undergone the injections.  He stated that the first one helped

some, but the second and third were of no benefit.  Also, he has undergone the physical

therapy regimen.  According to Claimant, the first weeks helped him, and then he injured

himself during therapy and was “back to square one.”

Claimant stated that Dr. Kravetz has also recommended that he undergo surgery–that

is the reason he sought a hearing.  The procedure takes one hour to perform, and Claimant

would not need an overnight stay at the hospital if it is performed early enough in the day.
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He stated that he understands the risks involved in surgery, but wants to go through with it

in hopes that his condition will improve and he will be able to return to work.

Respondents sent him to be evaluated by Dr. Scott Schlesinger.  According to

Claimant, Powell and Schlesinger attempted to talk him into letting Schlesinger be his

treating physician.  Claimant refused.  Nonetheless, his testimony was that Schlesinger

recommended the same procedure that Kravetz had.

Claimant lives in Timbo, which has a population of approximately 300 people.

Respondent Conestoga is the primary employer there.  The other employers in town are a

store and a diner, and they are both family-operated.  The area also has jobs working in saw

mills, cutting timber, hauling rock, and agriculture.  His testimony was that the was not

physically capable of performing these jobs.  Claimant was formerly a policeman in West

Memphis.

With respect to unemployment compensation, he testified that he has drawn benefits.

At the time he applied for relief, he stated that he would not turn down any work other than

that involving heavy manual labor.  He has applied for every job opening in Timbo, Leslie,

Mountain View and Marshall.  Because of plant closings in the area, job openings are very

competitive.

When questioned by Respondents, Claimant testified that he applied for

unemployment benefits at the end of September 2007, right after he was terminated.  He

drew 17 weeks of benefits at the rate of $202.00 per week in 2007, and then reapplied and

drew $168.00 per week for an additional 39 weeks.  His benefits ended in mid-October 2008.

At present, he has no income.
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Claimant agreed that Respondents ultimately authorized the three steroid injections,

which were performed by Dr. Angela Lovett.  They authorized his six-plus weeks of physical

therapy at Marshall, which was 30 minutes from his home.

Under questioning from me, Claimant stated that he has not worked anywhere for any

length of time since he left Conestoga.  In describing his injury, he stated that he had to

catch four panels that had been sawn and were falling off a table.  They were made of oak

and were the size and weight of two solid-panel doors.

Exhibits

The medical records of Claimant that were introduced at the hearing and are part

of Claimant’s Exhibit 1 and Respondents’ Exhibits 1 and 2 reflect the following:

Claimant on July 2, 2007 presented to Dr. Charles Varela with low back pain he

stated began on June 28, 2007 when he lifted four pieces of wood at one time and injured

his low back.  Per Varela’s recommendation, Claimant underwent an MRI of his lumbar spine

on July 19, 2007.  It revealed a moderate size disc herniation at L4-5, with deformity and

compression along the ventral margin of the thecal sac.  There was also hypertrophy of the

ligamentum flavum at that level, resulting in mild narrowing of the spinal canal.  There were

mild bulges at L1-2 and L5-S1.  At T12-L1, there was a paracentral disc protrusion.

He returned to Dr. Charles Varela, who on July 23, 2007 recommended evaluation

by a spinal surgeon and continued conservative treatment for the present time.  A TENS unit

was tried, but was of only marginal benefit.  Varela administered injections on August 24 and

September 14, 2007 and released him to light duty on the latter date.
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On July 25, 2007, Claimant saw Dr. Eric Akin and presented with pain in his back and

lower right side and numbness in his right calf and foot.  He diagnosed Claimant with a

sprain of an unspecified site of the hip and thigh.  Akin noted that the MRI showed minimal

degenerative changes without neural compromise–he assessed it as being primarily right

buttock pain.  Therapy, including a TENS unit, ultrasound and exercise, were prescribed.

Dr. Akin kept Claimant off work for three weeks until he returned for a follow-up visit.  On the

return visit on August 16, 2007, Akin set him up for a lumbar epidural steroid injection.

Claimant underwent a functional capacity evaluation on August 22, 2007.  He was

found to have given an unreliable effort, with 26 of 51 consistency measures within expected

limits.  The examiner found that he demonstrated the ability to perform work at least at the

Light work level.

When Claimant went back to Dr. Akin on September 5, 2007, Akin wrote, “Mr. Nelson

returns with his FCE.  He has given an unreliable effort and demonstrated positive Waddell

signs during the evaluation.  Under the circumstances, I do not think surgery or further

invasive treatment would be successful.”  He declared Claimant to be at maximum medical

improvement and released him with a five percent (5%) impairment rating, to work at light

duty for 30 days before returning to regular duty.

He received a one-time change of physician to Dr. Phillip Kravetz, and saw him on

December 18, 2007.  Based upon his examination and the review of Claimant’s x-rays and

MRI, he opined that Claimant has not “maximized all his care.”  He recommended physical

therapy, anti-inflammatories, and a third spinal injection.  Kravetz disagreed with Dr. Akin’s

placement of him at maximum medical improvement.  He stated that surgery is an option if
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the non-surgical avenues are not fruitful.  Discography at L3-4, L4-5, and L5-S1 would be

considered.  He released Claimant to sedentary work activity.  Based upon his review of the

treatment history and a conversation with the case manager, Kravetz stated that he was

“much more inclined to believe that the patient has not had full and adequate care.”

Claimant was evaluated by Dr. Scott Schlesinger on March 31, 2008.  He presented

with, inter alia, numbness radiating into his right outer foot.  Schlesinger noted that his July

2007 MRI shows a minimal bulge at L4-5 with an annular tear and degenerative changes

at that level and a very minimal bulge at L5-S1.  He could not see anything to explain

Claimant’s present symptoms.  His x-rays showed mild to moderate degenerative changes

of the lumbar spine.  Dr. Schlesinger recommended on April 16, 2008 a repeat MRI of the

lumbar spine to make sure nothing was structurally wrong with Claimant’s nerves on the right

side that would explain his sciatic pain, which was his primary complaint.  However, he did

not recommend a discography because he does not believe in the procedure’s usefulness;

nor does he believe in lumbar fusion for disc degeneration.

On April 16, 2008, he underwent another MRI of his lumbar spine.  There was a

circumferential broad-based disc bulge at L1-2, a moderate broad-based disc bulge

extending both anteriorly and posteriorly at L4-5 with a central annular tear causing

compression of the adjacent thecal sac (along with facet degeneration), and a mild annular

bulge at L5-S1.  Based on these results, Schlesinger recommended a myelogram/CT of the

lumbar spine.

After the reviewed the myelogram/CT, Dr. Schlesinger on April 23, 2008 wrote that

it showed a bulging disc at L4-5 without neural compression.  He found no indication for any
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surgery.  Instead, he recommended a series of three epidural injections, lumbar traction

treatment, and post-injection therapy.  On June 24, 2008, Schlesinger wrote that he is

“unable to give [Claimant] any prescriptions as his effort on the FCE was unreliable.

Therefore, I have no choice but to have him return without restrictions due to the unreliable

nature.”

Dr. Kravetz saw Claimant on June 17, 2008.  His impressions were:  (1) chronic back

pain with leg radiculopathy, right greater than left; (2) disc herniation with high intensity zone

suggesting annular tear and mild stenosis at L4-5; and (3) mild loss of disc height and disc

signal without spinal stenosis at L5-S1.  He recommended that Claimant undergo repeat

injections, along with further work-up with an eye toward surgery.  Kravetz recommended

therapy also.  These were the recommendations he made seven months before, and he was

highly critical of the time wasted on the repeat tests as opposed to treating Claimant.  On

June 30, 2008, Starr, the adjustor, informed Dr. Kravetz’s office that the series of three

injections were authorized.  Dr. Angela Lovett performed them on July 23, August 13, and

August 27, 2008.

On September 18, 2008, Claimant returned to Dr. Kravetz.  He reported that the

injections made him 40 percent better at best.  Right leg radiculopathy was still present and

his largest problem.  He also had occasional left leg radiculopathy and some low back pain.

Kravetz wrote that the fact that his main problem was radiculopathy and not his back “bodes

well for additional intervention such as surgery.”  He added that because Claimant went for

months without treatment of any type makes it more likely that surgery will be necessary.

Dr. Kravetz stated that the L4-5 level is the stenotic level and consistent with his symptoms,
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and that a limited decompressive procedure at this level would be all that is needed.  The

procedure takes one hour and requires at most one overnight stay at the hospital.  Maximum

medical improvement would come about three months after the surgery.

On November 5, 2008, Dr. Akin wrote the following:

I saw William Nelson on 7/25/07 and evaluated him for back and right buttock
pain which resulted from an on the job injury.  I felt that non-surgical
intervention was the best approach at that time.  I reviewed the imaging study
results again today and still find no obvious surgical indications.  I am aware
that Dr. Kravitz [sic] has proposed a decompressive surgery for Mr. Nelson.
I disagree with this plan as I do not see significant stenosis warranting surgery
on his spine images.

In a letter to Respondents’ counsel dated November 25, 2008, Dr. Schlesinger stated:  “Per

your request, I reviewed records on Mr. Nelson and didn’t see anything surgical when I saw

the patient’s last myelogram/CT.”

ADJUDICATION

A. Additional Medical Treatment

Claimant contends that he is entitled to the surgical decompression at L4-5 that Dr.

Kravetz has recommended.  Respondents counter that the procedure is neither reasonable

nor necessary.

Arkansas Code Annotated Section 11-9-508(a) (Repl. 2002) states that an employer

shall provide for an injured employee such medical treatment as may be necessary in

connection with the injury received by the employee.  Wal-Mart Stores, Inc. v. Brown, 82 Ark.

App. 600, 120 S.W.3d 153 (2003).  But employers are liable only for such treatment and

services as are deemed necessary for the treatment of the claimant’s injuries.  DeBoard v.

Colson Co., 20 Ark. App. 166, 725 S.W.2d 857 (1987).  The claimant must prove by a
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preponderance of the evidence that medical treatment is reasonable and necessary for the

treatment of a compensable injury.  Brown, supra; Geo Specialty Chem. v. Clingan, 69 Ark.

App. 369, 13 S.W.3d 218 (2000).  What constitutes reasonable and necessary medical

treatment is a question of fact for the Commission.  White Consolidated Indus. v. Galloway,

74 Ark. App. 13, 45 S.W.3d 396 (2001); Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W.3d 333 (2001).  “Medical treatments which are required so as to stabilize or maintain

an injured worker are the responsibility of the employer.”  Artex Hydrophonics, Inc. v. Pippin,

8 Ark. App. 200, 649 S.W.2d 845 (1983).

In order to prevail on this issue, Claimant must prove by a preponderance of the

evidence that the surgery is reasonable and necessary.  See Ark. Code Ann. § 11-9-

705(a)(3) (Repl. 2002).  This standard means the evidence having greater weight or

convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d

252 (2003)(citing Smith v. Magnet Cove Barium Corp., 212 Ark. 491, 206 S.W.2d 442

(1947)).

The determination of a witness’ credibility and how much weight to accord to that

person’s testimony are solely up to the Commission.  White v. Gregg Agricultural Ent., 72

Ark. App. 309, 37 S.W.3d 649 (2001).  The Commission must sort through conflicting

evidence and determine the true facts.  Id.  In so doing, the Commission is not required to

believe the testimony of the claimant or any other witness, but may accept and translate into

findings of fact only those portions of the testimony that it deems worthy of belief.  Id.

Respondents accepted Claimant’s June 28, 2007 lumbar spine injury as

compensable.  An MRI performed three weeks later reflected, inter alia, a moderate-sized
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herniation at L4-5, with deformity and compression along the ventral margin of the thecal

sac.  However, Dr. Akin read the MRI to show only minimal degenerative changes without

neural compromise.  Dr. Schlesinger, who performed the independent medical evaluation,

stated that this MRI revealed a bulge at L4-5 with an annular tear.  Akin ultimately released

Claimant on September 5, 2007 because he was found to have given an unreliable effort on

his functional capacity evaluation.  However, he did assign him a five percent (5%) whole-

body impairment rating.  In November 2008, he wrote that he felt that non-surgical

intervention was the best approach at that time he was treating Claimant, and that he

disagrees with the proposed decompression procedure because he does not see significant

stenosis warranting surgery.

Schlesinger stated that he did not see anything on Claimant’s July 2007 MRI to

explain his symptoms, so he ordered another MRI and a myelogram/CT.  The April 2008 MRI

showed, a broad-based bulge at L4-5, extending anteriorly and posteriorly with a central

annular tear causing compression of the thecal sac.  He read the myelogram/CT to not show

any neural compression, however.  Dr. Schlesinger confirmed this finding in November

2008, and opined that surgery was not warranted.

In reviewing the history of Claimant’s care, and considering his testimony, which I

credit, I do not find that the measures taken thus far have alleviated his

problems–particularly those in his right buttock, leg and foot–that are causally connected to

his compensable injury.  The epidural steroid injections provided only marginal, temporal

relief.  The therapy, TENS unit and other conservative approaches have not worked.
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In rendering their opinions that surgery is not warranted, both Akin and Schlesinger

relied at least in part on the functional capacity evaluation results.  Arrayed against those

findings are Claimant’s testimony that he tried to do all the things the examiner asked of him,

and as a result became nauseous and asked to stop.  He described his pain at the time as

6/10.  In addition, he stated that the examiner was inattentive during the evaluation, and

kept stepping out to use his cell phone as the evaluation was underway.  I believe that

Claimant is being truthful and is sincere in his desire to improve his condition in order to

return to the workforce.

Dr. Kravetz has opined that since Claimant’s primary problem is radiculopathy,

surgery is a promising option.  In rendering this opinion, he also noted that this measure may

be more necessary because Claimant did not have treatment for a number of months.

Kravetz wrote that the L4-5 level is the stenotic one and is consistent with his symptoms.

He believes that a one-hour decompressive procedure at this level would suffice, and would

require, at most, one night’s stay in the hospital.

The Commission is authorized to accept or reject a medical opinion and is authorized

to determine its medical soundness and probative value.  Poulan Weed Eater v. Marshall,

79 Ark. App. 129, 84 S.W.3d 878 (2002); Green Bay Packing v. Bartlett, 67 Ark. App. 332,

999 S.W.2d 692 (1999).  Based upon the foregoing, I credit Dr. Kravetz’s opinion over that

of Drs. Akin and Schlesinger and find the decompression procedure as proposed by Kravetz

to be reasonable and necessary.

B. Temporary Total Disability Benefits
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Claimant has contended that he is entitled to additional temporary total disability

benefits.  Respondents dispute this.  As stipulated by the parties, he drew benefits through

September 9, 2007.  Claimant’s compensable injury to his back is unscheduled.  See Ark.

Code Ann. § 11-9-521.  An employee who suffers a compensable unscheduled injury is

entitled to temporary total disability compensation for that period within the healing period

in which he has suffered a total incapacity to earn wages.  Ark. State Hwy. & Transp. Dept.

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become stable and nothing further in the way

of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628

S.W.2d 582 (1982). 

Dr. Akin found that Claimant reached maximum medical improvement on September

54, 2007 and released him on that date to 30 days of light duty, and thereafter to regular

duty.  However, as explained above, I do not credit Dr. Akin’s opinion.  Pending his surgery,

Dr. Kravetz has released him to light duty.  A claimant who has been released to light duty

work but has not returned to work may be entitled to temporary total disability benefits where

insufficient evidence exists that the claimant has the capacity to earn the same or any part

of the wages he was receiving at the time of the injury.  Ark. State Hwy. & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981); Sanyo Mfg. Corp. v. Leisure, 12 Ark. App.

274, 675 S.W.2d 841 (1984).  Claimant’s testimony, which I credit, was that the only jobs

available even within an extended driving distance of his home are heavy labor jobs such

as  millwork, timber, rock hauling and agriculture–which he is at present not capable of

performing.  Due to heavy job losses in the area, jobs within his present capabilities are
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highly competitive.  He has applied for every job opening in Timbo, Leslie, Mountain View

and Marshall.  I thus find that Claimant is still within his healing period and entitled to

temporary total disability benefits from September 10, 2007 to a date yet to be determined.

C. Unemployment Benefits

Respondents have argued that in the event Claimant is awarded temporary total

disability benefits, he is not entitled to receive such benefits during the period he was

drawing unemployment benefits.  Claimant disputes this, arguing that his temporary total

disability benefits can only be offset for the amount of unemployment.

Arkansas Code Annotated Section 11-9-506 (Repl. 2002) provides:

(a) Any other provisions of this chapter to the contrary notwithstanding, no
compensation in any amount for temporary total, temporary partial, or
permanent total disability shall be payable to an injured employee with respect
to any week for which the injured employee receives unemployment insurance
benefits under the Arkansas Employment Security Law, § 11-10-101 et seq.,
or the unemployment insurance law of any other state.

(b) Provided, however, if a claim for temporary total disability is controverted
and later determined to be compensable, temporary total disability shall be
payable to an injured employee with respect to any week for which the injured
employee receives unemployment benefits but only to the extent the
temporary total disability otherwise payable exceeds such unemployment
benefits.

Respondents have controverted Claimant’s claim for temporary total disability benefits after

September 9, 2007.  He testified that he received 17 weeks of benefits in 2007 in the amount

of $202.00 per week in 2007.  In 2008, he received $168.00 per week for 39 weeks, ending

in mid-October of that year.  Respondents did not obtain records from the Department of

Workforce Services for 2007, but the 2008 records they introduced shows that he only drew

benefits through October 4, 2008.  His stipulated weekly rate for temporary total disability
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benefits was $252.00.  Thus, I find that his receipt of temporary total disability benefits for

the period of September 10, 2007 through December 31, 2007 shall be payable in the

amount of $84.00 per week, and for January 1, 2008 through October 4, 2008 in the amount

of $50.00 per week.  Thereafter, his temporary total disability benefits shall be payable at

his full stipulated rate of $252.00 per week.

D. Attorney’s Fee

Respondents have controverted Claimant’s entitlement to additional temporary total

disability benefits.  Claimant’s attorney is thus entitled to a controverted attorney’s fee on

all indemnity benefits awarded to Claimant, pursuant to Ark. Code Ann. § 11-9-715 (Repl.

2002).

CONCLUSION AND AWARD

Respondents are directed to pay benefits in accordance with the findings of fact set

forth above.  All accrued sums shall be paid in a lump sum without discount, and this award

shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann. § 11-9-809 (Repl.

2002).  See Couch v. First State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57 (1995).

Claimant’s attorney is entitled to a 25 percent (25%) attorney’s fee on the indemnity

benefits awarded herein, one-half of which is to be paid by Claimant and one-half to be paid

by Respondents in accordance with Ark. Code Ann. § 11-9-715 (Repl. 2002).  See Death

& Permanent Total Disability Trust Fund v. Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002).

IT IS SO ORDERED.

________________________________
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Hon. O. Milton Fine II
Administrative Law Judge


