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Respondents represented by WILLIAM FRYE, Attorney, North Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above styled claim on January 27, 2009, in Fort

Smith, Arkansas. A pre-hearing order was entered in the case on March 27, 2008.

This pre-hearing order set out the stipulations offered by the parties and outlined the

issues to be litigated and resolved at the present time. Prior to the commencement

of the hearing, there was a change in the second issue and a third issue was added.

A copy of the pre-hearing order with these amendments noted thereon was made

Commission’s Exhibit No. 1 to the hearing.

The deposition of the claimant was taken on April 2, 2008. This deposition has

been admitted as Respondents’ Exhibit No. 2 and incorporated by reference in the

transcript of the current proceeding.
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 The deposition of Dr. Bruce Crabtree was taken on August 14, 2008.  Ths

deposition was tendered by the claimant and was admitted as Claimant’s Exhibit No.

2.  It was also incorporated by reference in the transcript of the current proceeding.

However, the respondents had objected to certain exhibits tendered, at the time of

the taking of this deposition, specifically Deposition Exhibits  6, 7, and 8.  These

exhibits consist of article purportedly printed in various medical journals.  After

consideration of the respondents’ objections and the deposition of Dr. Crabtree, I find

that a proper foundation has not been laid for the introduction of these exhibits.

Therefore, Deposition Exhibits No. 6, 7, and 8 (which had been attached to the

deposition of Dr. Crabtree), will not be considered as evidence in the decision on this

claim.  These exhibits are clearly hearsay.  While they may be articles published in

some type of journal, these journals are not commonly recognized or referred to by

the general public, nor were they recognized or authenticated by Dr. Crabtree or any

other medical expert as accepted medical reference or learned treatise.

The following stipulations were offered by the parties and are hereby

accepted:

I. On March 26, 2007, the relationship of employee-employer-carrier

existed between the parties.

2. The appropriate weekly compensation rates are $141.00 for total

disability and permanent partial disability.
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3. The claim is controverted in its entirety.

4. On March 26, 2007, during regular working hours and while the

claimant was performing his assigned employment duties, the claimant

sustained physical injuries to various parts of his body that required

medical services and resulted in at least temporary disability.

By agreement of the parties, the issues to be litigated and resolved at the

present time were limited to the following:

1. Whether the injuries experienced by the claimant on March 26, 2007,

represent compensable injuries under Ark. Code Ann. §11-9-

102(4)(a)(i) or are barred from the definition of “compensable” injuries

by Ark. Code Ann. §11-9-102(4)(B)(iv).

2. The claimant’s entitlement to medical services, temporary total

disability from March 27, 2007 through February 28, 2008, and

appropriate attorney’s fee.

3. Whether the claimant’s subsequent infection represents a compensable

consequence of his injury on March 26, 2007.

4. The claimant’s entitlement to medical services and temporary total

disability benefits for the subsequent infection.

In regard to these issues, the claimant contends:

  

“The claimant Harold F. Meyers is entitled to total

disability, reasonable and necessary reduced expenses

and treatment and attorney’ fees in connection with his
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compensable injury of March 26, 2007.”  

 

In regard to these issues, respondents contend:

“The claimant did sustain injuries on March 26, 2007,

when he slid off a roof.  The claimant was transported to

the emergency room where he was found to have L5 and

L1 compression fractures, comminuted fractures of both

ankles, and a L5 burst fracture. The claimant then

underwent an open reduction and internal fixation of the

wrist. The hospital records further indicate the claimant

had THC in his system.

It is the respondents’ contention that pursuant to A. C.A.

§11-9-102, the claimant injuries were substantially

occasioned by his use of an illegal drug, namely,

marijuana. Therefore, this claim has been denied.”

 DISCUSSION

   As reflected by the stipulations, there is no question that the claimant was

involved in a specific incident or accident on March 26, 2007.  This incident was in

the form of a fall.  There is also no question that this  incident or accident occurred

during the claimant’s regular working hours for the respondent, on the job site where

work was being performed by the respondent, and while the claimant was performing

his regularly assigned employment duties for the respondent.  There is also no

question that the claimant sustained significant physical injures to various parts of

his body in this specific incident or accident.  Finally, there is no dispute that these

injuries required medical services and produced at least a period of temporary total

disability.

The real dispute in this case concerns the question of whether the claimant’s
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physical injuries sustained in this fall are expressly excluded from the category of

“compensable injuries” by Ark. Code Ann. §11-9-102(4)(B)(iv).  Under this

subdivision, the burden initially rests upon the respondents to prove that, at the time

of the claimant’s accident and injuries, there was present in his body alcohol, illegal

drugs, or prescription drugs used in contravention of a physician’s orders.   If the

respondents’ meet this initial burden, then the burden of proof shifts to the claimant

to prove by a preponderance of the evidence that the presence of this alcohol, illegal

drugs, or prescription drugs utilized in contravention of a physician’s orders did not

substantially occasion the accident and resulting injuries.

The evidence presented reveals that a urine sample was not taken from the

claimant until March 30, 2007.  This would have been four days following the

accident or incident and the claimant’s resulting injuries. Testing of this sample

revealed the presence of marijuana metabolites. Quantitative testing showed that

these metabolites or cannabinoids, apparently in the form of 11-carboxy-THC, were

present in the amount of 57.8 ng/mL. A second urine sample was taken from the

claimant four days later, on April 3, 2007. This sample tested negative or below the

initial test threshold of 50 ng/mL.  

The claimant contends that the presence of the inactive marijuana metabolite,

which was found in the drug screen, is not sufficient to prove that he had any

marijuana induced impairment at the time of his accident and injury on March 26,

2007. In support of this argument he has tendered a narrative report of James C.
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Norris.  Mr. Norris holds a Ph.D degree in pharmacology/toxicology and  appears to

currently be employed as a professional expert witness on matters involving

pharmacology and toxicology. In this report Mr. Norris stated:

“This metabolite (11-carboxy-THC) can be present for a

number of days after smoking marijuana and cannot be

used to determine when marijuana was smoked.

Consequently, its presence in Mr. Meyers’ urine on March

30, 2007, cannot be used to determine if he had any THC-

induced impairment on March 26, 2007 at the time of the

accident.”

Despite the opinion of Mr. Norris, the Arkansas Court of Appeals has held on

numerous occasions that the detection of marijuana metabolites (even inactive ones)

in an injured worker’s body at the time of the accident is sufficient to establish the

presence of an illegal drug in that individual’s system and to raise the presumption

that the accident and injuries were substantially occasioned by the use of the illegal

drug. These decisions have consistently held that testing, which reveals the

presence of marijuana metabolites is sufficient to raise the presumption, even though

the results of these tests cannot definitely establish when the marijuana was used

or the amount of the psychoactive component of the marijuana that was actually

present in the claimant’s system at the time of the accident and injury, if any. The

evidence presented in this case is strongly similar to that presented in Brown v.

Alabama Electric Company, 60 Ark. App. 138, 959 S.W. 2d 753 (1998), and I find

that case to be controlling here. Thus, I find that the respondents have presented

sufficient evidence to raise the rebuttable presumption that the claimant’s accident
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and resulting injury were substantially occasioned by his use of the illegal drug

marijuana.

Therefore, the burden now shifts to the claimant to rebut this presumption.  In

order to rebut this presumption, Ark. Code Ann. §11-9-102(4)(B)(iv)(d) requires that

the claimant prove by “a preponderance of the evidence” that the alcohol, illegal

drugs, or prescription drugs utilized in contravention of the physician’s orders did not

substantially occasion the injury or accident. Proving such a negative by a

preponderance of the evidence is unquestionably a difficult task.

At the hearing, the claimant testified that he had regularly used marijuana for

much of his life.   He stated that he would use marijuana approximately three times

a week and had been doing so for twenty years. It was his opinion that he was only

“impaired” for three or four hours after smoking the marijuana. He acknowledged that

he was not truthful on his initial medical history, in which he denied the use of any

illegal drug (including marijuana).

However, he denied using any marijuana on the day of the accident and injury

(March 26, 2007) or at any time during the prior week.   He acknowledged that the

medical records contained a history of marijuana the preceding week, but it was his

testimony that he had last used marijuana  on a Wednesday, approximately twelve

days prior to his accident.  His testimony also indicates that this departure from his

common practice of three times per week was due to an illness the prior week.

Finally, it was his opinion that he was in no way impaired or under the influence of
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marijuana on the morning of  March 26, 2007.  

Terry Cranford was called as a witness for the claimant. Mr. Cranford testified

that, at the time  of the claimant’s accident and injury, the claimant had lived with him

for almost three years. It was his testimony that he  did not see the claimant smoke

marijuana on the date of the accident or apparently at any time prior thereto. Mr.

Cranford stated that he was unaware that the claimant used marijuana prior to

learning of the positive drug test. He testified that he recalled the claimant being sick

on the Saturday and Sunday prior to the accident and that during this time the

claimant remained in bed in his room. He further stated that he was somewhat

surprised that the claimant did go to work on March 26, 2007, in light of this illness.

Joshua Adair, a co-employee of the claimant at the time of the accident, was

also called by the claimant to testify.  Mr. Adair testified that, on March 26, 2007, he

rode to work with the claimant, Paul Upchurch, and another co-employee (the

witness could not recall the name of this other co-employee).  It was his further

testimony that he did not see the claimant using marijuana at any time, on that date,

and that the claimant did not appear to be under the influence of any substance, on

that date. Finally, he also testified that he was unaware that the claimant used

marijuana, at all, prior to the failed drug test.

Finally, the claimant called Paul Upchurch, the claimant’s supervisor and half-

brother. Mr. Upchurch testified that the claimant normally rode to work with him and
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did so on March 26, 2007.  He stated that Mr. Adair and another employee (named

Randy) also rode to work with him on the day of the accident. Mr. Upchurch testified

that he did not observe the claimant using marijuana on March 26,2007 and that the

claimant had never used marijuana in his presence. It was his testimony that he had

observed a number of people come to work “high” or drunk and that he had been

able to spot this easily.  He is certain that he would have “instantly” known if the

claimant was under the influence of drugs or alcohol and, as his supervisor, would

have sent the claimant home immediately. In his opinion, the claimant did not appear

to be under the influence of any substance on March 26, 2007.  

The testimony of all the witnesses reveals that the claimant arrived at the job

site shortly before 7:00 a.m. on March 26, 2007.  Mr. Adair testified that they arrived

at work at approximately 7:00 a.m. Mr. Upchurch testified that they arrived at work

at approximately 6:45 a.m.  The medical records indicate that the claimant went into

triage at the emergency room of St. Edwards Mercy Medical Center at 8:05 a.m.

Thus, the claimant’s fall appears to have occurred within approximately an hour after

he commenced work on March 26, 2007.  

The claimant and Mr. Upchurch were apparently the only eyewitnesses to the

events that resulted in the claimant’s fall. The description of both of these witnesses

coincide as to  the events that preceded the claimant’s fall. According to their

testimony, the claimant was squatted down on a sloping metal roof, holding a section

of gutter to prevent it from sliding off.  Mr. Upchurch described the slope of the roof
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as 3 to 12 or an 18-degree slope. The claimant then let go of the section of guttering

and started to stand up. The guttering began to slide down the roof, at which time the

claimant  grabbed for the guttering.  He somehow lost his balance or footing, and the

section of gutter slid on over the edge of the roof.  Although a safety harness was

available, neither the claimant nor Mr. Upchurch felt that one was needed.  However,

such a device would unquestionably have prevented the claimant’s fall and resulting

injury.

After consideration of all the evidence presented, the claimant has simply not

presented sufficient credible evidence to rebut the statutory presumption of Ark.

Code Ann. §11-9-102(4)(B)(iv)(b), that his March 26, 2007 accident and injuries were

substantially occasioned by the presence of the illegal drug, marijuana.  The initial

quantitative drug test, which was performed on a sample taken from the claimant

approximately four days after his fall, showed a relatively low level of marijuana

metabolites (57.8 ng/mL).  However, the amount of this metabolite would clearly

have been higher had the sample been taken at the time of the claimant’s accident.

I recognize that the claimant, his supervisor, and his co-employees all testified that

the claimant was not “high” or noticeably impaired at the time of his accident. I

believe these witnesses to be truthful in this regard.  However, the provisions of Ark.

Code Ann. §11-9-102(4)(B) are not limited to instances where the claimant is “high”

or even noticeably impaired.  In dangerous circumstances the work environment,

such as that in which the claimant was engaged, even slight impairment of cognitive
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or motor skills, which might not be readily apparent, can still be sufficient to

substantially occasion an accident.

In summary, I have no alternative but to find that the injuries sustained by the

claimant, on March 26, 2007, are expressly excluded from the definition of

“compensable injuries” that is contained in Ark. Code Ann. §11-9-102(4).  As a result,

the claimant cannot be awarded any benefits for these injuries, and this claim must

be denied and dismissed in its entirety.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On March 26, 2007, the relationship of employee-

employer-carrier existed between the parties.

3.  On March 26, 2007, the claimant earned wages sufficient

to entitle him to weekly compensation benefits of $141.00

for both total disability permanent partial disability, should

such benefits have been appropriate.  

4. The respondents have proven by a preponderance of the

evidence the presence of the illegal drug marijuana in the

claimant’s body at the time of his accidental injuries on

March 26, 2007.  The claimant has failed to prove by a
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preponderance of the credible evidence that the presence

of this illegal drug did not substantially occasion his

accident and injuries.  Therefore, under the provisions of

Ark. Code Ann. §11-9-102(4)(B)(iv), the claimant’s injuries

are expressly excluded from the definition of

“compensable injuries”, as that term is used in the Act. 

5. The respondents have denied that the injuries that were

sustained by the claimant, on March 26, 2007, constitute

“compensable injuries” and controvert this claim in its

entirety.

ORDER

Based upon my foregoing findings and conclusions, I have no alternative but

to deny and dismiss this claim in its entirety.

IT IS SO ORDERED.   

                                                                                      

                                       MICHAEL L. ELLIG

                                   ADMINISTRATIVE LAW JUDGE


