
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F510760/F403497

GEORGE MUSTEEN, Employee  CLAIMANT

TYSON POULTRY, INC., Employer  RESPONDENT

TYNET, Carrier RESPONDENT

OPINION FILED OCTOBER 8, 2009

Hearing before ADMINISTRATIVE LAW JUDGE GREGORY K. STEWART in Springdale,
Washington County, Arkansas.

Claimant represented by KEN OSBORNE, Attorney, Fayetteville, Arkansas.

Respondents represented by E. DIANE GRAHAM, Attorney, Fort Smith, Arkansas.

STATEMENT OF THE CASE

On September 24, 2009, the above captioned claim came on for a hearing at

Springdale, Arkansas.   A pre-hearing conference was conducted on July 22, 2009, and

a pre-hearing order was filed on that same date.   A copy of the pre-hearing order has

been marked Commission's Exhibit #1 and made a part of the record without objection.

At the pre-hearing conference the parties agreed to the following stipulations:

1.   The Arkansas Workers’ Compensation Commission has jurisdiction of the within

claim.

2.   The employee/employer relationship existed between the parties at all relevant

times.

3.  The claimant sustained a compensable injury to his left knee on March 21, 2004.

4.   The claimant sustained compensable injuries to both knees on July 27, 2004.

5.   The claimant was earning sufficient wages to entitle him to compensation at the

weekly rates of $453.00 for total disability benefits and $340.00 for permanent partial

disability benefits.
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6.   The respondent accepted and paid permanent partial disability benefits based

on a 10% rating to each knee.

At the pre-hearing conference the parties agreed to litigate the following issues:

1.   Claimant’s entitlement to additional medical treatment.

The claimant contends that he continues to have problems with both knees.  His

knees lock up and give out and he needs to be treated by Dr. Tomlinson again to see if

additional medical treatment would improve his condition.

The respondent contends it accepted claimant’s injuries as compensable and have

paid all appropriate benefits.  Respondent denies that any additional medical treatment is

reasonably necessary treatment for the work-related injury.  Respondent states that

subsequent to the work-related injuries, claimant has sustained injuries off the job.  To

respondent’s knowledge, claimant has not needed nor sought medical treatment for any

knee from 2006 until October 12, 2008 when he fell off a four wheeler.  The medical

records reveal that he had complaints of his right lower extremity and CT scans revealed

nondisplaced fractures of his anterior acetabulum as well as inferior pubic ramus fractures.

He had no complaints regarding his left lower extremity.  Respondent denies that claimant

is entitled to additional medical treatment for the work-related injuries.

From a review of the record as a whole, to include medical reports, documents, and

other matters properly before the Commission, and having had an opportunity to hear the

testimony of the witness and to observe his demeanor, the following findings of fact and

conclusions of law are made in accordance with A.C.A. §11-9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1.   The stipulations agreed to by the parties at the pre-hearing conference

conducted on July 22, 2009, and contained in a pre-hearing order filed that same date, are

hereby accepted as fact.
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2.    Claimant has failed to prove by a preponderance of the evidence that he is

entitled to additional medical treatment for either of his compensable knee injuries.

FACTUAL BACKGROUND

The parties stipulated that claimant suffered a compensable injury to his left knee

on March 21, 2004, and to both knees on July 27, 2004 while working for the respondent.

As a result of those injuries claimant underwent bilateral arthroscopic surgery on his knees

in October 2004 by Dr. Mitchell.

Subsequent to those surgical procedures the claimant came under the care of Dr.

Tomlinson who performed a second surgery on the claimant’s right knee on February 21,

2006.  After that surgical procedure the claimant underwent therapy and was released by

Dr. Tomlinson on May 8, 2006.  

Since the time of claimant’s release by Dr. Tomlinson he has been treated by

various physicians for a number of ailments including multiple myeloma and low back pain.

Claimant has not sought any specific medical treatment for his knees since his release by

Dr. Tomlinson on May 8, 2006.

Claimant has filed this claim contending that he is entitled to additional medical

treatment for his compensable knee injuries.  

ADJUDICATION

A claimant has the burden of proving by a preponderance of the evidence that he

is entitled to additional medical treatment for his compensable injury.  Dalton v. Allen

Engineering Company, 66 Ark. App. 201, 989 S.W. 2d 543 (1999).  After reviewing the

evidence in this case impartially, without giving the benefit of the doubt to either party, I

find that claimant has failed to meet his burden of proof.

First, I believe it is important to note that as far back as July 21, 2005, Dr. Sites
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indicated that in addition to the torn medial and lateral menisci of the left and right knees

which were the result of claimant’s work-related injuries, he also suffered from

degenerative conditions in each of his knees.  At the time of claimant’s release, Dr.

Tomlinson indicated that other than some possible physical therapy, he did not anticipate

the claimant needing any future medical treatment for his compensable knee injuries.

Future Medical Care: I do not anticipate George will
require any future medical care for this condition,
other than possibly physical therapy.

Furthermore, it appears that much of claimant’s current knee complaints relate to

the right knee.  The medical records indicate that claimant was hospitalized for back pain

and treatment of his myeloma in April 2007.  Medical reports from that time period indicate

that claimant injured his right knee when he fell while in the hospital.  The April 16, 2007

discharge report states:

He is being sent home today in good condition with the
exception of his right knee, which he hurt in a fall
yesterday.

Subsequent to his hospital discharge, claimant sought medical treatment from his

family physician, Dr. O’Connell on April 18, 2007.  At that time claimant was complaining

of right knee pain with a sudden onset of four days ago.  Claimant described his pain as

a constant piercing pain without relief.  Specifically, Dr. O’Connell’s note states:

Fell in hospital on 4/15 and twisted his knee.  A lot of
swelling and unable to bear any weight on it.

On April 20, 2007 claimant was evaluated by Dr. Miller with knee symptoms so

severe that claimant indicated that he could not bear weight on it.  Dr. Miller ordered an

MRI scan which revealed degenerative changes.  Dr. Miller was of the opinion that

claimant was suffering from gout in his knee.  Claimant was again hospitalized and the
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discharge report of April 26, 2007 indicates that claimant had to be readmitted due to an

inability to ambulate due to his knees.

Medical reports subsequent to that date indicate that claimant has been treated for

gouty arthritis in his right knee.  This condition is noted in multiple medical reports

submitted into evidence at the hearing.

In summary, claimant has the burden of proving by a preponderance of the

evidence that he is entitled to additional medical treatment for his compensable knee

injuries.  I find that claimant has failed to meet his burden of proof.  When claimant was

released on May 8, 2006, Dr. Tomlinson indicated that he did not anticipate that claimant

would require any future medical care other than possibly some physical therapy.

Claimant was subsequently hospitalized for treatment of low back pain and myeloma.

While hospitalized, claimant fell in the hospital and injured his right knee to the extent that

he was unable to walk or stand on it.  Claimant was subsequently diagnosed as suffering

from gouty arthritis in his right knee.  In short, I find insufficient evidence that claimant’s

current knee problems are related to his original compensable knee injuries.  Absent

sufficient credible evidence linking claimant’s current complaints with his original

compensable injury, claimant is not entitled to additional medical treatment.

ORDER

Claimant has failed to prove by a preponderance of the evidence that he is entitled

to additional medical treatment for his compensable knee injuries.  Therefore, his claim for

compensation benefits is hereby denied and dismissed.

The respondents are ordered to pay the court reporter’s charges for preparing the

hearing transcript in the amount of $366.75.
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IT IS SO ORDERED.

                                                                    
GREGORY K. STEWART
ADMINISTRATIVE LAW JUDGE


