
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION
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BILLY W. MULLINS, EMPLOYEE CLAIMANT
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OPINION FILED MAY 18, 2009

Hearing before Chief Administrative Law Judge David Greenbaum on March 27, 2009,
at Jonesboro, Craighead County, Arkansas.

Claimant represented by Mr. Phillip Wells, Attorney-at-Law, Jonesboro, Arkansas.

Respondents #1 represented by Mr. Phillip Cuffman, Attorney-at-Law, Little Rock,
Arkansas.

Respondent #2 did not appear.

STATEMENT OF THE CASE

A hearing was conducted March 27, 2009, to determine whether claimant’s

entitlement to additional workers’ compensation benefits, if any.

A prehearing conference was conducted in this claim on March 4, 2009, and a

Prehearing Order was filed on said date.  At the hearing, the parties announced that the

stipulations, issues, as well as their respective contentions were properly set out in the

Prehearing Order, subject to an alternative contention first raised by respondents #1 at

the within hearing.  A copy of the Prehearing Order was introduced as “Commission’s

Exhibit 1" and made a part of the record.

It was stipulated that the employee/employer/carrier relationship existed between
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the claimant and respondents #1 at all relevant times, including August 23, 2006; that

the claimant sustained a compensable injury as the result of a specific incident

identifiable in time and place of occurrence on said date; that he earned sufficient

wages to entitle him to compensation rates of $357.00 per week for temporary total

disability and $268.00 per week for permanent partial disability; that respondents #1

paid temporary total disability through October 25, 2008; and that respondents #1 had

controverted all temporary total disability after October 25, 2008.

By agreement of the parties, the primary issue presented for determination

concerned claimant’s entitlement to additional temporary total disability, if any.

Claimant contended, in summary, that he was entitled to additional temporary

total disability for the period beginning October 26, 2008, and continuing through an

undetermined date while maintaining that his healing period had not ended; and that a

controverted attorney’s fee should attach to any additional temporary total disability

awarded.

The respondents contended that it properly discontinued temporary total

disability because the claimant became non-compliant with his medical treatment.  At

the hearing, as an alternative contention, respondents maintained that a video,

introduced at the hearing, showed that the claimant’s physical capability was

inconsistent with his claim for continuing temporary total disability.

The claimant was the only witness to testify.   The record is composed solely of

the transcript of the March 27, 2009, hearing containing thirty-eight (38) pages of
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medical records introduced as “Claimant’s Exhibit A,” together with the video tape of the

claimant’s activities which was introduced as “Respondents’ Exhibit 1" and retained in

the Commission file.

At the hearing, the parties jointly requested the right to take the evidentiary

deposition of Dr. Robert Abraham, claimant’s treating neurosurgeon and the submit the

evidentiary deposition subsequent to the hearing.  Accordingly, in the sound discretion

of this Administrative Law Judge, the parties were granted an additional thirty (30) days

in which to submit Dr. Abraham’s evidentiary deposition.  The deposition was never

submitted.  However, based upon Dr. Abraham’s evidentiary deposition, the parties

announced that all issues had been amicable resolved, and that an Agreed Order would

be submitted which would resolve not only the issue of additional temporary total

disability, but claimant’s entitlement to permanent impairment benefits.  Subsequent to

the hearing, the parties submitted an Agreed Order which was not approved as to form

and contained clerical errors as to the date of the claimant’s temporary total disability.

The parties jointly requested that the terms of the agreement be incorporated and

approved by this Commission.

From a review of the record as a whole, to include medical reports, documents

and other matters properly before the Commission, and having had an opportunity to

hear the testimony of the claimant and to observe his demeanor, as well as review the

Agreed Order, I hereby make the following findings of fact and conclusions of law in

accordance with Ark. Code Ann. §11-9-704:
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FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction over this

claim.

2. The stipulations agreed to by the parties are hereby accepted as fact.

3. The claimant has established, by a preponderance of the credible evidence, and

by agreement of the parties, that he is entitled to additional temporary total

disability for the period beginning October 26, 2008, and continuing through

December 18, 2008.

4. The claimant ‘s healing period ended December 18, 2008.

5. The claimant has sustained a twelve percent (12%) whole body impairment as

the result of his August 23, 2006, injury.

6. Respondents #1 have controverted all additional indemnity benefits beyond

those previously paid, specifically, claimant’s entitlement to additional temporary

total disability and permanent impairment benefits.

DISCUSSION

Rather than conduct a further analysis of the record in this cause, suffice it to say

that subsequent to the March 27, 2009, hearing, the parties jointly requested and have

taken the evidentiary deposition of the claimant’s primary treating physician, Dr. Robert

Abraham, which resolved any outstanding issues, as well as any future dispute

concerning entitlement to impairment benefits.  The parties submitted a proposed

Agreed Order resolving said disputes which I find to be reasonable and in accordance
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with the facts of this claim.  Accordingly, I hereby make the following:

AWARD

Respondent, Travelers Indemnity Company, is hereby directed and ordered to

pay, to the claimant, temporary total disability benefits at the rate of $357.00 per week

for the period beginning October 26, 2008, and continuing through December 18, 2008.

Additionally, respondents are to directed and ordered to pay, to the claimant,

permanent impairment benefits at the rate of $268.00 per week, beginning December

19, 2008, and continuing for 54 weeks, representing a twelve percent (12%) whole body

impairment as assessed by claimant’s primary treating physician, Dr. Robert Abraham.

All accrued benefits shall be paid in lump sum and without discount.

Additionally, claimant’s attorney, Mr. Phillips Wells, is hereby awarded the

maximum statutory attorney’s fee on this entire Award, one-half (½) of which is to be

paid by the respondents and one-half (½) to be paid by the claimant out of the benefits

awarded herein.

This Award shall bear interest at the legal rate until paid.

IT IS SO ORDERED.

                                                                    

DAVID GREENBAUM                                 
Chief Administrative Law Judge                  


