
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F811854

HENRY L. MORRIS, EMPLOYEE CLAIMANT

WAL-MART, EMPLOYER RESPONDENT 

CMI, CARRIER/TPA RESPONDENT

OPINION FILED JUNE 30, 2009

Hearing before the HONORABLE ELIZABETH W. HOGAN on JUNE 26, 2009, at Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE THOMAS W. MICKEL, Attorney at Law, Conway,
Arkansas.

Respondents represented by the HONORABLE CURT NEBBEN, Attorney at Law, Fayetteville,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury pursuant to Ark. Code

Ann. §11-9-102.  All other issues are reserved.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employee-employer-carrier relationship on November 19, 2008,

at which time the claimant was earning sufficient wages to be entitled to a compensation rate of

$304.00/$228.00, in the event this claim is found to be compensable.  Some medical expenses have

been paid by the claimant’s group health carrier, Blue Cross Blue Shield.

The claimant contends he injured his left shoulder on November 19, 2008.  He seeks payment

of medical expenses, temporary total disability benefits from December 14, 2008 to March 3, 2009

and attorney’s fees.

The respondents concede the claimant sustained an accident at work but there are no objective

medical findings to substantiate an injury.
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The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the transcript.

The claimant was the only witness to testify at the hearing.  There were some discrepancies

between his testimony at the hearing as compared with his deposition.

The claimant, age 48 (D.O.B. March 15, 1961), was a wrestler in high school and has two

years of college.  His work experience includes jobs as a school bus driver, fork-lift operator, truck

driver, warehouse man and security officer.  For the past six years he has worked for Wal-Mart as

a service technician in the automotive department earning $455.93 weekly.   The claimant’s health

history includes a 1968 left shoulder burn requiring skin grafts, a 1993 motorcycle accident and right

leg injury, a 2004 motor vehicle accident with a right shoulder injury and whiplash, and a 2007 right

shoulder injury at Wal-Mart.  The claimant is right hand dominant.  He is current on his child support

obligation of $55.00 weekly.

On November 19, 2008, the claimant hurt his left shoulder changing a tire on a large truck.

He reported the incident and his employer sent him to Healthcare Plus where he came under the care

of Dr. Gerald Morris and Dr. Waseem Shah.  He was diagnosed with a strain and returned to work

on restricted duty vacuuming cars.
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After the claimant was informed that his claim was denied, he used his group insurance to see

Dr. Torrence Walker.  He was treated conservatively with physical therapy, medications and

injections.  At the claimant’s request, he was moved to the grocery department of Wal-Mart (40 hr.

wk. @ $9.30 per hr.).

MEDICAL EVIDENCE

The claimant was treated at Healthcare Plus for a left chest wall strain and returned to work

on November 20, 2008 with restrictions against pulling or pushing over 10 pounds or lifting over 5

pounds.

The patient states he started feeling pain under his left
rib cage area...  The patient states now it is difficult to
move his arm around because of the pain.

There is tenderness to palpation over the left axilla
involving the ribs to the axillary line as well as
extending from there to the mid-clavicular line of the
ribs.

X-rays of the ribs were negative for fracture or dislocation.

The claimant returned to the doctor on November 25, 2008 complaining of shoulder pain.

Dr. Shah prescribed two weeks of physical therapy and continued his work restrictions (no prolonged

overhead work, no pulling, pushing or lifting with the left arm over 5 pounds).  Dr. Shah diagnosed

a left chest wall and left shoulder strain.  His findings included decreased range of motion in the

shoulder and “tenderness” to palpation in the chest and shoulder.

The claimant saw Dr. Priti Duggal on January 26, 2009 and was given an injection and

prescribed three weeks of physical therapy.  X-rays of the left shoulder were negative but the claimant

did have limited range of motion.  Dr. Duggal referred the claimant to orthopaedic surgeon, Dr.

Torrence Walker, to evaluate a rotator cuff injury.  Dr. Duggal made no recommendations about

work restrictions.

Dr. Walker’s 1-6-09 report:
The left shoulder was examined and compared with

contralateral extremity.  On inspection there is no gross deformity.  There is no atrophy of the
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supraspinatus or infraspinatus.  The deltoid appears normal.  The AC joint is nontender.  There is
significant tenderness over the greater tuberosity and associated subdeltoid/subacromial bursa.  Active
range of motion is as follows: flexion 170/, extension 30/, internal rotation 80/, external rotation 90/,
abduction 170/, adduction 30/.  There is a painful arc of motion between 60 and 90/ of abduction.
With the arm at his side, external rotation is 70 degrees and internal rotation is to the L2 vertebral
body.  Passive motion is generally slightly greater with tenderness and pain at the extremes.

Strength of the rotator cuff is 4/5 and limited
secondary to pain.  There is significant pain with
resisted external rotation with the arm at the side and
the arm in 90/ of abduction.  Jobe sign is positive for
pain with isolation of the supraspinatus.  There is
negative lift off test.  Neer and Hawkins impingement
tests are positive.  Biceps provocative signs are
negative.

Dr. Walker prescribed more physical therapy, ordered an MRI scan and “maintained” the

claimant’s light duty status, despite the fact that this was the claimant’s first visit to Dr. Walker.  The

MRI scan of the shoulder proved normal.  Dr. Walker continued the physical therapy commenting,

“I do feel that he has strained his shoulder significantly with this injury.”  There was no mention of

work restrictions.
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The claimant returned to Dr. Walker on March 3, 2009 still complaining of pain.  Dr. Walker

prescribed steroid injection and continued physical therapy.

In follow-up on April 6, 2009, the claimant reported improvement after the injection.  Dr.

Walker continued the physical therapy and prescribed Mobic.

The claimant saw Dr. Walker again on May 7, 2009.  On examination, Dr. Walker recorded

a positive Jobe’s signal and recommended the claimant continue his home therapy exercises.  He

commented, “I feel that it may take several mos (sic) before his symptoms completely resolve.”

FINDINGS AND CONCLUSIONS

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving

the following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the

evidence of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove

Barium Corporation, 212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these requirements.

Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).  Under Ark.

Code Ann. §11-9-102(4)(D) the claimant is required to establish the existence of an injury based on
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medical evidence supported by objective medical findings as described in Ark. Code Ann. §11-9-

102(16).  Objective findings cannot come under the voluntary control of the patient.

I find the evidence of record shows the claimant was diagnosed with a muscle strain after

diagnostic testing, x-rays and an MRI scan, proved normal.  Although the claimant’s physicians have

recorded subjective signs of pain and tenderness, no physician has observed muscle spasm.  He has,

however, been prescribed medication and injections and Dr. Walker assessed impaired passive range

of motion, both of which are objective signs of injury.  Fred’s, Inc., et al v. Deborah Jefferson, 361

Ark. 258, 206 S.W.3d 238 (2005), Hayes v. Wal-Mart, 71 Ark. App. 207, 29 S.W.3d 751 (2000).

Therefore I find the claimant has proven he sustained a compensable injury.

I also find the claimant gave conflicting testimony about his ability to work.  His physicians

prescribed light duty which the employer accommodated.  Therefore, I find the claimant is not entitled

to any indemnity benefits or attorney’s fees.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on November 19, 2008.

2. The claimant has proven by a preponderance of the
credible evidence that he sustained a compensable
injury, caused by a specific incident, arising out of and
in the course of his employment which produced
physical bodily harm, supported by objective findings,
requiring medical treatment or producing disability,
pursuant to Ark. Code Ann. §11-9-102.

3. The respondents are directed to pay all medical
expenses within thirty days of receipt pursuant to Rule
30.

4. The respondents are directed to reimburse payments
made by the group insurance carrier, Blue Cross Blue
Shield.

5. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All
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accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                             
ELIZABETH W. HOGAN
Administrative Law Judge


