
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO.  F806477

BOBBY D. MORGAN, EMPLOYEE CLAIMANT

LAHARP’S OFFICE FURNITURE, EMPLOYER RESPONDENT 

TRAVELERS INSURANCE, CARRIER RESPONDENT

OPINION FILED JUNE 11, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ELIZABETH W. HOGAN, on March 13, 2009
at Little Rock, Pulaski County.

Claimant represented by the HONORABLE STEVEN MCNEELY, Attorney at Law, Little Rock,
Arkansas.

Respondents represented by the HONORABLE PHILLIP CUFFMAN, Attorney at Law, Little Rock,
Arkansas.

ISSUES

A hearing was conducted to determine the claimant’s entitlement to payment of medical

expenses, temporary total disability benefits and attorney’s fees.

At issue is whether or not the claimant sustained a compensable injury as defined by Ark.

Code Ann. §11-9-102.

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE

The parties stipulated to an employer-employee-carrier relationship on June 13, 2008 at which

time the claimant was earning sufficient wages to be entitled to a compensation rate of

$522.00/$392.00  in the event  this claim is found to be compensable.  Some expenses have been paid

by the claimant’s group carrier, Blue Cross Blue Shield.

The claimant contends he sustained a compensable specific neck injury on June 13, 2008 or

alternatively, a gradual neck injury which began with symptoms in his hand and arm.  He seeks

payment of medical expenses, temporary total disability benefits from August 14, 2008 to his return

to work, and attorney’s fees.

The respondents contend the claimant did not sustain a compensable injury pursuant to Ark.
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Code Ann. §11-9-102.

The following were submitted without objection and comprise the evidence of record: the

parties’ prehearing questionnaires and exhibits contained in the hearing transcript along with the

claimant’s deposition, taken February 18, 2009, incorporated by reference.

The claimant and vice president, Suzanne Hicks, were the only witnesses to testify at the

hearing.

The claimant, age 45 (D.O.B. January 11, 1964), has a high school education and served

twelve years in the Army National Guard.  He has worked for the respondent-employer since 2001

assembling and moving office furniture and installing partitions, (Depo. 4-6/Tr. p. 6-8).

In May, 2008, the claimant developed a sharp pain in his thumb which affected his grip

strength.  The symptoms worsened to include spasms, tingling and electrical pain in his arm.

Eventually, the claimant was diagnosed with a cervical disc herniation.  Surgery performed by Dr.

Adametz on August 14, 2008, relieved his symptoms.

The claimant is unsure how he hurt his neck because his symptoms started in his hand, (Depo.

p. 7, 16, 18, 23-25/Tr. p. 12-17, 23-25, 28).  Sometime in April or May, he remembered catching the

weight of a desk he was moving up a ramp; an overhead cabinet falling on his shoulder; and breaking

a glass tube.  In fact, he thought maybe his thumb pain was caused by a sliver of glass or metal

embedded in his hand because he had cut his thumb earlier at work.  The claimant stated he had no

off-the-job injury.  His only activities are mowing the grass and cleaning his apartment.  However,

he also conceded the injury could have been gradual.

The claimant reported the problem with his thumb to his supervisor, Carl Roberson and to the

vice president, Suzanne Hicks a week later on May 3, 2008 (Depo. p. 25-26/Tr. p. 30-32).  She

advised him to see his family physician.  An MRI scan showed no foreign body in the thumb.  Ms.

Hicks advised him to see her chiropractor.  Chiropractic treatment was not beneficial.  

The claimant then asked Ms. Hicks for more medical treatment and was seen at Concentra.

After a cervical MRI scan, he was referred to Dr. Adametz for surgery.  The claimant testified he was
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not offered light duty and was told to use vacation time, (Depo. 20-22,/Tr. p. 11, 26-28, 32-35).

Suzanne Hicks testified the claimant spoke to her the week of June 12 about glass in his

thumb.  He was unable to give her a date of injury.  The claimant then spoke with an insurance

adjuster on June 26, 2008.  Ms. Hicks testified she received work restrictions from Concentra and

accommodated the claimant.  He took a week of vacation in June.  After his surgery, he returned to

work September 15, 2008, and continues to be employed with them.

MEDICAL EVIDENCE

The claimant disagreed with various medical records referring to the duration of his symptoms

(Depo. p. 17, 19/Tr. p. 20-21).  On May 21, 2008 the claimant saw general practitioner,  Dr. Kevin

Roberts complaining of left thumb pain and numbness for two months with possibly a piece of glass

in his thumb.  The physical examination involved the right thumb. 

An MRI scan of the left thumb, taken May 23, 2008, revealed “chronic partial tear of the ulnar

collateral ligament” and mild flexor pollicis longus tenosynovitis.”  There was no evidence of a

foreign body in the thumb.

The claimant was referred to Dr. Robert Matthias, orthopedic surgeon, on May 27, 2008,

for left thumb pain and left arm numbness and tingling.  The doctor declined the claimant’s request

for exploratory surgery of the thumb.  Dr. Matthias injected the tendon sheath of the thumb with a

corticosteroid and referred the claimant to Dr. Rutherford, a neurologist, to evaluate the complaints

of numbness and tingling.

The claimant never saw Dr. Rutherford.  Instead, on June 13, 2008, the claimant saw

chiropractor, Dr. Chester Blackmon, complaining of neck, left trapezius and left tricep symptoms,

three weeks in duration.  Dr. Blackmon recorded muscle spasms in the neck with hypolordosis,

foramina encroachment and disc space narrowing based on x-rays.  The claimant described an injury

loading and unloading furniture.

The claimant continued to treat with Dr. Blackmon on several occasions in June, 2008.  Dr.

Blackmon recorded spasm and edema and performed manipulations in the cervical, occipital and
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thoracic regions.

On June 27, 2008, the claimant began treatment at Concentra Health Center.  He reported

injuring his left arm, shoulder and neck on May 10, 2008 while installing furniture.  Dr. Michelle Ibsen

diagnosed a possible herniated disc at C5-6 and ordered an MRI scan.  She also prescribed

medication and physical therapy.  The claimant’s physical therapists were Shannon Ayers and Dawnne

Nance.  

The claimant’s off-work status is confusing.  Therapist Ayers indicated the goal of therapy

was to return the claimant to the workplace but on the next page (page 20 of the claimant’s exhibits)

she stated  the claimant was able to return to regular duty.  In the next report dated June 30, 2008

she mentioned the claimant was not working because the employer could not provide light duty.   A

July 1, 2008, physical therapy report shows “the patient indicates that they are working modified

activity with acceptable tolerance.”  But arm bike exercises irritated his condition and the next report

on July 2, 2008 shows he was not working due to the lack of light duty.  On July 3, 2008, the

claimant reported that he felt like he had a torn muscle in his shoulder and was “off work due to

medical restrictions.”  If Dr. Ibsen excused the claimant from work or specified any work restrictions,

I was unable to locate that information in the exhibit packet.  Despite the confusion over the

claimant’s work status, counsel has requested benefits beginning in August, 2008.

On July 4, 2008, the claimant was treated at St. Vincent Infirmary.  An MRI scan conducted

July 11, 2008 revealed a prominent disc protrusion at C5-C6 with severe stenosis.  Preexisting

degenerative changes and osteophytes were also noted at C5-C6 and C3-C4.  The claimant saw

neurosurgeon, Dr. James Adametz, on July 14, 2008.  He diagnosed an herniated nucleus pulposus

at C5-C6 and issued work restrictions prohibiting lifting over ten pounds with no overhead reaching

and no bending more than five times per hour.  Dr. Adametz performed surgery on August 14, 2008.

The claimant was returned to restricted duty with a twenty pound weight limitation on September 15,

2008.  The weight limitation was raised to 40 pounds on October 21, 2008.

FINDINGS AND CONCLUSIONS
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The evidence of record shows the claimant complained of thumb pain beginning in April due

to broken glass but later complained of neck pain due to lifting furniture on May 10, 2008.  Surgery

to repair a herniated cervical disc on August 14, 2008 relieved the claimant’s symptoms.  The

claimant was aware of the procedures for reporting an injury but he is unsure how he hurt himself.

As this claim arose after July 1, 1993, this case is governed by Act 796 of 1993 which must

be strictly construed, Ark. Code Ann. §11-9-704, §11-9-717.  The claimant has the burden of proving

the following requirements, as defined by Ark. Code Ann. §11-9-102, by a preponderance of the

evidence of record, which means “evidence of greater convincing force,” Smith v. Magnet Cove

Barium Corporation, 212 Ark 491, 206 S.W.2d 442 (1947):

1) proof that the injury arose out of and in the course of
employment

2) proof that the injury caused internal or external
physical harm to the body which required medical
services or resulted in disability

3) proof establishing the injury by objective medical
evidence

4)(a) proof that the injury was caused by a specific incident
identifiable by time and place of occurrence

or

  (b) proof that the injury was caused by rapid, repetitive
motion and proof that the injury was the major cause
of disability or need for medical treatment.

Compensation must be denied if the claimant fails to prove any one of these requirements.

Mikel v. Engineering Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997). 

The determination of whether the causal connection exists is a question of fact for the

Commission to determine based on the evidence of record and the credibility of the witnesses.  Jeter

v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998), Ellison v. Therma-Tru, 71 Ark.

App. 410, 30 S.W.3d 769 (2000).

It is the claimant’s burden to prove a causal connection between the work-related accident

and the later disabling injury.  Lybrand v. Arkansas Oak Flooring Co., 266 Ark. 946, 588 S.W.2d 449
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(Ark. App. 1979).  Objective medical evidence is not always necessary if there is a preponderance of

non-medical evidence.  Horticare Landscape Management v. McDonald, 80 Ark. App. 45, 89 S.W.2d

375 (2002).

If the disability develops soon after the accident and is logically attributable to it, with nothing

to suggest any other explanation for the employee’s condition, “then the claimant has established a

causal connection.  However, if there is a span of time between the accident and the disability, a

question of fact arises concerning the causal connection.  Hall v. Pittman Constr. Co., 235 Ark. 104,

105-106, 357 S.W.2d 263, 264 (1962).

In the case at bar, the claimant was able to perform heavy manual labor for seven years before

he developed left arm and hand pain in the spring of 2008.  He reported his symptoms which grew

progressively worse.  Surgery for a cervical disc herniation relieved his symptoms.  While the claimant

is not a good historian on the etiology of his symptoms, radiational pain can be confusing to the

layman and the law does not require a precise time and date.  Edens v. Superior Marble and  Glass,

346 Ark. 487, 58 S.W.3d 369 (2001).  

Accordingly, I find the claimant has proven he sustained a compensable injury identifiable by

time and place of occurrence.

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
in 2008, at a compensation rate of $522.00/$392.00.

2. The claimant has proven by a preponderance of the
credible evidence that he sustained a compensable
injury, caused by a specific incident, arising out of and
in the course of his employment which produced
physical bodily harm, supported by objective findings,
requiring medical treatment or producing disability,
pursuant to Ark. Code Ann. §11-9-102.

3. The respondents are directed to pay all medical
expenses within thirty days of receipt pursuant to Rule
30.

4. The respondents are directed to pay temporary total
disability benefits from August 14, 2008 to September
15, 2008 as the claimant was within his healing period
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and unable to work.

5. This claim has been controverted and the claimant's
counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman
v. Holiday Inn, (November 21,1990) (D708577), and
Chamness v. Superior Industries, (March 5,
1992)(E019760), the claimant's portion of the
controverted attorney's fee is to be withheld from, and
paid out of, indemnity benefits, and remitted by the
respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

6. If they have not all ready done so, the respondents are
directed to pay the court reporter, Linda Parker’s, fees
and expenses within thirty days of receipt of the bill.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                              
ELIZABETH W. HOGAN
Administrative Law Judge


