
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

WCC NO. F703843

LEANDREW MOORE, EMPLOYEE CLAIMANT

STRONG TRANSPORTATION, LLC, 

EMPLOYER RESPONDENT NO. 1

AMERICAN HOME ASSURANCE CO. 

C/O AIG DOMESTIC CLAIMS, INC.,

INSURANCE CARRIER/TPA RESPONDENT NO. 1

DEATH & PERMANENT TOTAL

DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED JUNE 11, 2009

Hearing conducted before Administrative Law Judge S. Dale Douthit in

El Dorado, Union County, Arkansas.

Claimant was represented by Mr. Floyd M. Thomas, Jr., Attorney at Law,

El Dorado, Arkansas.

Respondent No. 1 was represented by Mr. Frank B. Newell, Attorney at Law,

Little Rock, Arkansas.

Respondent No. 2 was represented by Ms. Christy King, Attorney at Law,

Little Rock, Arkansas.

STATEMENT OF THE CASE

On March 17, 2009, the above captioned claim came on for a hearing in

El Dorado, Arkansas.  A prehearing conference was conducted on January 27,

2009, and a Prehearing Order was entered on that same date.  A copy of the

Prehearing Order was marked as Commission Exhibit “1” and made a part of the

record herein without objection, subject to any modifications made at the full
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hearing.

At the full hearing, the parties agreed to the following stipulations:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2) The employee-employer-carrier relationship existed at all

relevant times, including April 14, 2007, at which time

claimant sustained a compensable neck injury.

3) Claimant’s applicable compensation rates are $504.00 per

week for temporary total disability and $378.00 per week for

permanent partial disability.

4) Claimant was assigned a 6% impairment rating.

5) Claimant reached maximum medical improvement on

September 24, 2007.

At the full hearing, the parties agreed the sole issue to be presented was

whether the claimant is now permanently and totally disabled or, in the

alternative, entitled to wage loss disability in excess of the claimant’s 6%

anatomical rating, plus attorney’s fees.

At the full hearing, the claimant contended that he has been accepted as

having a 6% permanent physical impairment rating due to an unoperated C5-6

herniated disc.  The claimant contends that while he has degenerative changes,

there is no evidence that he had a herniated disc prior to his truck wreck of

April 14, 2007.  Claimant is now 70 years of age, has a twelfth grade education,

and has worked in trucking for 42 years.  Given the claimant’s age, education,
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and prior work experience, he is entitled to permanent total disability benefits

because of the limitations of A.C.A. § 11-9-522(F)(1) or declared unconstitutional

in Golden v. West Ark Community College.

At the full hearing, Respondent No. 1 contended that the respondent-carrier

has accepted liability for this claim and has paid appropriate medical benefits.

The respondent-carrier contended that they have paid all temporary total

disability benefits and all permanent partial disability benefits.  Respondent No.

1 contends they have accepted and paid the 6% impairment rating to the body

as a whole and that claimant is not permanently and totally disabled. 

Respondent No. 2, the Death & Permanent Total Disability Trust Fund, was

represented by the Honorable Christy King at the prehearing conference;

however, the Fund elected not to appear at the March 17, 2009, hearing but

rather elected to defer to the outcome of litigation subject to the stipulations

outlined in the Prehearing Order admitted herein as Commission Exhibit No. 1,

and recited in Respondent No. 2’s Exhibit No. 1.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

From a review of the record as a whole, to include medical reports,

documents, and other matters properly before the Commission, and having had

an opportunity to hear the testimony of the witnesses and to observe their

demeanor, the following findings of fact and conclusions of law are hereby made
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in accordance with A.C.A. § 11-9-704:

1) The Arkansas Workers’ Compensation Commission has

jurisdiction over this claim.

2) The stipulations agreed to by the parties and recited herein

are reasonable and hereby accepted as fact.

3) The claimant has failed to prove by a preponderance of the

evidence that he is now permanently and totally disabled.

4) The claimant has proven by a preponderance of the evidence

that he has suffered diminished earning capacity in the

amount of 15% over his 6% permanent impairment rating.

5) Claimant’s attorney, the Honorable Floyd M. Thomas, Jr., is

entitled to the maximum statutory attorney’s fees on benefits

awarded herein, one-half of which is to be paid by the

claimant and one-half to be paid by respondents in

accordance with A.C.A. § 11-9-715 and Arkansas Workers’

Compensation Commission Rules and Regulations, Rule

99.10.

DISCUSSION

The claimant, 70 years old, worked for the respondent-employer as a truck

driver.  The claimant testified that he graduated high school then went into the

United States Army as a military policeman for three years.  After being

honorably discharged from the United States Army, the claimant did construction

and janitorial work on and off for a period of time.  The claimant testified that he

also was an agent/operator for Rock Island Railroad and worked on the line at a

carpet manufacturing company before going into the trucking industry in the early
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1970’s.  

The claimant went to truck driving school in Indiana in the early 1970’s and

worked solely as a truck driver from the early 1970’s up through his last

employment with Strong Transportation as a truck driver.

The claimant was working for Strong Transportation as a truck driver on

April 14, 2007, when the truck he was driving turned over, and as a result the

claimant sustained an admittedly compensable neck injury.  The claimant was

diagnosed with a C5-6 herniated disc.  The claimant treated with several doctors

and received primarily conservative treatment including, but not limited to,

physical therapy and injections.  The claimant testified that as a result of the

injury he has very limited range of motion in his neck and has constant pain due

to his compensable incident.  The claimant testified that his neck problems have

continued to worsen since the compensable injury.  

W ith the claimant stating that he had received little to no benefit from

physical therapy and injections, the claimant then was referred to Dr. Steven

Cathey for a surgical evaluation.  Dr. Cathey evaluated the claimant and opined

that surgery would not be beneficial for the claimant.  Dr. Cathey agreed that the

claimant needed a second opinion and referred the claimant to Dr. Scott

Schlesinger for another surgical evaluation.  Upon releasing the claimant from his

care, Dr. Cathey opined that the claimant could return back to work with no
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restrictions or simply retire.  (R1, Ex. 1, pg. 50).  However, Dr. Schlesinger in his

February 1, 2008, report found at Respondent No. 1’s, Exhibit 1, page 60, opined

as follows:

Given his failure to respond to conservative care, we will go ahead

and plan on proceeding with C5-6 anterior cervical decompression

and fusion.  

Even with Dr. Schlesinger’s surgical recommendation, the claimant elected

not to undergo the surgery recommended by Dr. Schlesinger.  The claimant

described his current condition by stating that he can only move his neck right

and left a couple of inches each way before the pain sets in.  The claimant

testified that the loss of range of motion in his neck severely affects his ability to

drive a truck.  The claimant testified that due to the pain medication he takes he

gets drowsy and dizzy just from holding his neck up for a long period of time.  The

claimant testified that due to these symptoms of drowsiness and dizziness, that

on a typical day between 8:00 a.m. and 5:00 p.m. he has to lay down

approximately three to four times a day for twenty minutes at a time.  The

claimant contended that due to the loss of range of motion in his neck, constant

pain, and effects from pain medication that he is now permanently and totally

disabled or in the alternative entitled to wage loss disability benefits due to his

admittedly compensable neck injury.
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ADJUDICATION 

The claimant contends he is permanently and totally disabled, or,

alternatively entitled to wage loss disability benefits in excess of the 6%

permanent impairment rating assigned and accepted by respondents.  Arkansas

W orkers’ Compensation Law provides that when an injured worker’s disability

condition becomes stable and no further treatment will improve that condition, the

disability is deemed permanent.  In order to be entitled to any wage loss disability

in excess of permanent physical impairment, the claimant must first prove by a

preponderance of the evidence that he sustained permanent physical impairment

as a result of the compensable injury.  Wal-Mart Stores, Inc. v. Connell, 340 Ark.

475, 10 S.W.3d 727 (2000).  If the employee is totally incapacitated from earning

a livelihood at that time, he is entitled to compensation for permanent and total

disability.  See, Minor v. Poinsett Lbr. & Mfg. Co., 235 Ark. 195, 357 S.W.2d 504

(1962).  Permanent benefits may be awarded only if the compensable injury was

the “major cause” of the disability or impairment. A.C.A. § 11-9-102(4)(F)(ii)(a).

The wage loss factor is the extent to which a compensable injury has

affected the claimant’s ability to earn a livelihood.  Henson v. General Electric,

99 Ark. App. 257 S.W .3d 908 (2007).  The Commission is charged with the duty

of determining disability based upon a consideration of the medical evidence and

other matters affecting wage loss, such as claimant’s age, education, and work
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experience.  Objective and measurable physical or mental findings, which are

necessary to support a determination of “physical impairment” or anatomical

disability, are not necessary to support a determination of wage loss disability.

To be entitled to any wage loss disability benefit in excess of permanent physical

impairment, a claimant must first prove by a preponderance of the evidence that

he or she sustained permanent physical impairment as a result of the

compensable injury.  Other matters to be considered are motivation, post injury

income, credibility, demeanor, and a multitude of other factors.  The Commission

may use its own superior knowledge of industrial demands, limitations, and

requirements in conjunction with the evidence to determine wage loss disability.

A claimant’s lack of interest in pursuing employment with his employer and

negative attitude in looking for work are impediments to our full assessment of

wage loss.  Logan County v. McDonald, 90 Ark. App. 409, 206 S.W.3d 258

(2005).

The claimant in the present case is a 70 year old man with a high school

education and experience in construction, janitorial, and truck driving type work.

The claimant has admittedly sustained a neck injury for which one doctor has

recommended surgery and another doctor has recommended against surgery.

At this point in time the claimant has an unoperated C5-6 compensable neck

injury of which he has undergone conservative treatment with physical therapy,
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pain medication, and injections.

The claimant has testified that his neck pain, loss of range of motion in his

neck, and side effects from pain medication makes him permanently and totally

disabled.  However, on May 22, 2007, the claimant underwent a work status

evaluation through Ortho Arkansas that found the claimant within a Class IV

functional capacity.  The Class IV functional capacity evaluation found the

claimant with moderate limitation of functional capacity and found that the patient

is capable of clerical, sedentary type activities, with no lifting greater than ten

pounds and no repetitive bending, stooping or twisting.  (R1, Ex. 1, pg. 10).  It

must also be noted that on September 24, 2007, Dr. Steven Cathey found that the

claimant’s disc protrusion at C5-6 was not a problem that would respond

favorably to cervical disc surgery or other neurosurgical intervention.  Dr. Cathey

in his September 24, 2007, report also stated, “I told him he could either go back

to work without restrictions or he can retire.”  (R1, Ex. 1, pg. 52).  Dr. Cathey’s

September 24, 2007, report where he stated that the claimant could go back to

work without restrictions was one of three different reports contained in the

exhibits wherein Dr. Cathey stated the claimant could return to work.  Dr. Cathey

also stated in his response to a letter and questions by the case manager for

CompChoice, dated September 14, 2007, that the claimant could return to full

duty on September 24, 2007.  (R1, Ex. 1, pg. 50).  Dr. Cathey agreed that
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claimant should receive a second opinion regarding his surgical evaluation and

referred the claimant to Dr. Schlesinger.  Dr. Schlesinger in his February 1, 2008,

report recommended proceeding with a C5-6 anterior cervical decompression

and fusion.  (R1, Ex. 1, pg. 60).  However, claimant elected not to proceed with

the surgical recommendation from Dr. Schlesinger.   After taking into account the

claimant’s testimony, the medical records contained herein, including but not

limited to Ortho Arkansas’ work status evaluation, and all other matters properly

before the Commission, I find that the claimant has failed to prove by a

preponderance of the evidence that he is now permanently and totally disabled.

After considering the witness’ testimony, medical records, and all the wage

loss factors, I find that claimant has sustained a diminished earning capacity in

the amount of 15% wage loss.  One key factor in my determination of wage loss

is the fact that Dr. Schlesinger in his January 16, 2008, report did find a

decreased range in motion in the cervical spine by 30-40% in all planes.  (R1,

Ex. 1, pg. 56).  Such a large decrease in the claimant’s cervical range of motion

would most certainly affect the claimant’s ability to continue to drive a truck.

Additionally, the medical records and the claimant’s testimony show that he is still

suffering neck pain due to his compensable injury and as a result does take pain

medication that has side effects.  Dr. Cathey’s report dated July 23, 2007, shows

root compression at C5-6 that would explain claimant’s current symptoms.  (R1,
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Ex. 1, pg. 38).  Taking into account the claimant’s 6% anatomical rating for the

unoperated disc, all matters properly before the Commission, and all wage loss

factors, I find the claimant is entitled to wage loss in the amount of 15% over and

above his 6% anatomical impairment.

ORDER

The claimant has proven by a preponderance of the evidence that he has

suffered diminished earning capacity in the amount of 15% wage loss over his

6% permanent impairment rating.  

Claimant’s attorney is entitled to the maximum statutory attorney’s fees on

benefits awarded herein, one-half of which is to be paid by the claimant and one-

half to be paid by the respondents in accordance with A.C.A. § 11-9-715 and

Arkansas Workers’ Compensation Commission Rules and Regulations, Rule

99.10.

All sums herein accrued are payable in a lump sum without discount and

this award shall bear interest at the maximum legal rate until paid.

IT IS SO ORDERED.

S. DALE DOUTHIT

Administrative Law Judge

SDD/pjb


