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STATEMENT OF THE CASE

A hearing was held in two parts in the above-styled

claim on November 18, 2008, in Little Rock, Arkansas.  A two

volume transcript resulted from Mr. Mooney’s hearing on a
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claim for benefits.  A one volume transcript resulted from

Mr. Stanley’s hearing a an attorney’s lien.   A Prehearing

Order was entered in this case on August 29, 2008.  The

following stipulations were submitted by the parties and are

hereby accepted:

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim. 

2. The employee/employer relationship existed in September
of 2006.

3. Respondents No. 1 have controverted this claim in its
entirety.

4. The claimant’s average weekly wage was $846 entitling
him to compensation rates of $488/366.

5. The claimant reached the end of his healing period on
June 12, 2008.

6. The claimant received an anatomical impairment rating
of 7% to the body as a whole provided by Dr. Bruffett.

 
By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following: Compensability of a specific incident or gradual

onset back injury; temporary total disability from

September 26, 2006, to June 12, 2008; impairment rating;

permanent and total disability or wage loss in excess of

impairment; medical expenses; attorney’s fee; Shippers

Defense; major cause; temporary aggravation; notice; Second
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Injury Fund liability; offsets pursuant to Arkansas Code

Annotated § 11-9-411; and attorney lien of James Stanley. 

The record consists of three volumes: the two volumes

from Mr. Mooney’s hearing on November 18, 2008, and the one

volume from Mr. Stanley’s hearing on November 18, 2008.

DISCUSSION

The claimant, Homer Mooney, seeks benefits for a low

back injury that Mr. Mooney contends arose out of his

employment with SBC Services (now AT&T Corporation).  (TR.

4, 176-177) Between 2001 and 2006, SBC Services employed Mr.

Mooney as a supply attendant. (TR. 71-72, 85) Mr. Mooney

would scan and load items and boxes onto a truck at a North

Little Rock warehouse, then deliver, re-scan and unload the

items and boxes at various in-state locations.  (TR. 73-75) 

In addition to the alleged low back injury at SBC

Services at issue in this claim, Mr. Mooney also sustained a

low back injury in the Army in 1973.  (TR. 107) Mr. Mooney

testified that he remained in the Army for approximately two

years after the military injury, and was honorably

discharged with a service-connected disability but no

rating.  (TR. 135) He later received a 10 percent disability

rating for the military injury in 1987, and the military’s
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rating for his low back gradually increased to 60 percent by

approximately 2000 (TR. 106, 135-136)  

In the two years immediately preceding the start of his

employment with SBC Services in 2001, Mr. Mooney was a full-

time student and did not work.  (TR. 162) Mr. Mooney

testified that his treatment between 1973 and 2001 for the

Army injury consisted mostly of pain medication.  (TR. 108) 

After prehearing telephone conferences conducted on

November 26, 2007, March 3, 2008, June 2, 2008, and August

26, 2008, the claimant’s attorney contended in a prehearing

order filed on August 29, 2008, that the claimant incurred

an injury arising out of and in the course of his employment

on September 29, 2006.  (Comm. Exh. 1 p. 1-2) The claimant’s

attorney contended in the prehearing order that the claimant

developed a back injury as a result of either a specific

incident or by gradual onset.  (Comm. Exh. 1 p. 2)

However, the claimant’s supervisor, Russell Hannah

testified at the hearing on November 18, 2008, that Mr.

Mooney returned from the long Thanksgiving weekend in

November of 2005 and indicated that he had hurt his back

over the weekend.  (TR 18) Testimony and exhibits presented

at the hearing indicate that Mr. Mooney was thereafter off

work and drew short term disability from December 4, 2005
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until February 25, 2006. (R. 1 Exh. 2 p. 2) Mr. Mooney

returned to work with light duty restrictions and worked for

seven more months until approximately September 24, 2006. 

(TR. 81)  Mr. Mooney testified that he was then sent home

when SBC Services was no longer willing to provide work with

light duty restrictions.  He drew disability again from

September 24, 2006 until June 2, 2007.  (R. 1 Exh. 2 p. 2)  

At the November 18, 2008 hearing, Mr. Mooney denied

reporting to Mr. Hannah in November of 2005 that he hurt his

back over the Thanksgiving weekend.  (TR. 78) Mr. Mooney

testified that he made a telephone call to Mr. Hannah on

November 29 or 30, 2005.  Mr. Mooney testified that he had

in fact worked the day before the call, and that he told Mr.

Hannah when he called that his back hurt from lifting so

much the day before.  (TR. 78, 97, 140) Mr. Mooney

summarized as follows when questioned by his attorney:

Q.  And so when did you determine that you had a job
injury?

A.  You want a specific date?

Q.  Well, when did you realize it was–I mean, come to
your realization that it was getting worse?

A.  That day that I called in and talked to Russell,
that morning is when I realized that I couldn’t, I
wasn’t going to be able to do this no more.  It was at
the point where I just couldn’t do it no more.  But
before that, I always knew that I had a back condition. 
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I always knew the whole time I was working there that
my back was hurting me all the time.  There was no
specific date.  It was just a gradual thing that had
gotten worse and worse as I had been there.  There is
no specific date that I can nail down.

But the day that I called in November 29th or 30th,
whenever it was, I had worked the day before, and I
think whatever I did, it just pushed me over the limit,
where that next morning I just could not get out of
bed.  I just couldn’t get out of bed.  I just couldn’t
make it, and they put me on steroids and different
things to try to help me.  (TR. 90)

On cross-examination at the hearing, the Second Injury

Fund’s attorney questioned Mr. Mooney about a portion of his

prior deposition testimony regarding Mr. Mooney having

visited the Veteran’s Administration hospital on November

29, 2005:

Q.  Okay. I said November 28th, I believe, on page 149
of your deposition, we talked about this date of
November 27th of ‘05, and do you remember me pointing
out to you that there was a November 29th of 2005
medical report from a nurse at the VA who was Exie, E-
x-i-e, Marie, M-a-r-i-e, Tate, T-a-t-e?  Do you
remember us talking about that?

A.  It might have been some report that you brought up,
but I just don’t remember nothing.  I don’t know this
woman, this lady you’re talking about.

Q.  Right.  Do you remember talking to a nurse as
opposed to a doctor at the VA either anytime or anytime
around Thanksgiving of 2005?

A.  I can’t even remember back that far, what happened
in 2005.

Q.  Okay.  Do you remember me telling you that that
report reflected that you had had back pain off and on
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since 1973 and that you were denying any new injury as
of November 29th of 2005?  That you had no new injury
before that, it was just off and on same problems?  Do
you remember that?

A.  I don’t remember it, but it’s written here, so I
guess I said it.  (TR. 142-143)

At the close of the hearing, the claimant’s attorney

clarified her contentions from the prehearing order with

respect to the date of an alleged specific incident injury

as follows:

Judge Churchwell: -– do you have a contention
about a specific-incident injury, or are you contending
that this was a gradual-onset injury?  And if this was
either way, when do you contend, if ever, notice was
given prior to March 6 of 2007 [when a Form AR-C was
filed]?

Ms. Campbell: Your honor, I pled this in the
alternative because the Arkansas Court of Appeals has
chastened me by not doing that, so I have pled this in
the alternative.  I believe that if the Commission
finds that when he called in on November 27th or 29th

and told them that he worked the day before, that he
lifted a lot of heavy objects, and he couldn’t get up
out of bed, that would be the specific injury.

If the Commission finds–and he told his
supervisor, Mr. Hannahs, “I lifted all these things the
day before.  I can’t get out of my bed, my back is too
bad,” that would be my date that he put them on notice
that it was a workers’ comp injury, whether it was a
gradual injury or a specific injury.

But if we want to try to find a date for the
specific injury, I would say the day before he called
in, November 27th, 8th, whatever that date was, in 2005. 
But nevertheless, he put them on notice in November of
2005 that this job at SBC as a supply attendant was
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causing his condition with his back to worsen.  (TR.
168-169)  

After Ms. Campbell identified at the close of the

hearing a date late in November of 2005 as the date of an

alleged specific incident injury, I alerted the parties that

I did not see in the hearing record the VA report from

November 29, 2005, about which the claimant testified in his

deposition and again on cross-examination.  (TR. 170) When

the respondents then offered the November 29, 2005 VA

Progress Note into evidence, the claimant’s attorney

objected on the grounds that the report was not identified

as documentary evidence for the hearing at least seven days

before the hearing.  (TR 171) Respondent No. 2's attorney

contended that the report should be admitted as rebuttal

evidence.  (TR 171)

Issue 1: Should the proffered VA Progress Note from
November 29, 2005, be admitted into the record as
rebuttal evidence even though the report was not
identified as documentary evidence at least seven days
before the hearing? 
   
Any party proposing to introduce medical reports into

evidence shall, as a condition of the right to do so,

furnish to the opposing parties and the Commission copies of

the reports at least seven days prior to the hearing.  Ark.

Code Ann § 11-9-715(c)(2)(A).  Reports which are not
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exchanged pursuant to this requirement may not be allowed

into evidence except in the discretion of the hearing

officer or the Commission.  Ark. Code Ann. § 11-9-715(c)(3). 

     The respondents seek to admit the November 29, 2005 VA

Progress Note as rebuttal evidence to the claimant’s

testimony that he injured his back at work and reported an

injury to his supervisor on or about November 29, 2005.  The

Arkansas Court of Appeals addressed the admissibility of

rebuttal witnesses in workers’ compensation hearings as

follows in Bryant v. Staffmark, Inc., 76 Ark. App. 64, 61

S.W.3d 856 (2001):

The Workers' Compensation Commission has broad
discretion with reference to admission of evidence, and
its decision will not be reversed absent a showing of
abuse of discretion. Brown v. Alabama Elec. Co., 60
Ark. App. 138, 959 S.W.2d 753 (1998). The Commission is
given a great deal of latitude in evidentiary matters;
specifically, Arkansas Code Annotated section 11-9-
705(a) (Repl. 1997) states that the Commission "shall
not be bound by technical or statutory rules of
evidence or by technical or formal rules of procedure."
Additionally, the Commission is directed to"conduct the
hearing in a manner as will best ascertain the rights
of the parties." Ark. Code Ann. §11-9-705(a); Clark v.
Peabody Testing Servs., 265 Ark. 489, 579 S.W.2d 360
(1979).

In the case at bar, the Commission affirmed the ALJ's
terse pronouncement that he does "not allow rebuttal
witnesses," despite the fact that the rebuttal witness
was present for cross-examination and no prejudice
would have resulted from her testimony. It is
impossible to reconcile this harsh and arbitrary
decision with the statutory provisions freeing the
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Commission from the formal and technical rules of
evidence. 

In our view, it is clear that the Commission should be
more liberal with the admission of evidence, rather
than more stringent. It is neither fair nor logical to
summarily disallow rebuttal testimony, nor is it
appropriate to require (as stated in the pre-hearing
order) that all possible rebuttal witnesses be revealed
seven days prior to the hearing. Such an order is
inconsistent with a large body of law that does not
require notice for rebuttal witnesses. See Parker v.
State, 268 Ark. 441, 597 S.W.2d 586 (1980) (citing
Perkins v. State, 258 Ark. 201, 523 S.W.2d 191 (1975)).
It also defies common sense. It is impossible for one
to anticipate seven-days prior to a hearing all
testimony that may need rebutting. Therefore, we
conclude that the ALJ's seven-day notice requirement
for all possible rebuttal witnesses, and his ruling
espousing a refusal to even consider the possibility of
rebuttal testimony, amounts to an abuse of discretion.

Under the circumstances presented in the present case,

I find for several reasons that admitting the VA Progress

Note from November 29, 2005, into the record will help

ascertain the rights of the parties and will be admitted as

rebuttal evidence.  First, the portion of that document

which contains a chief complaint: “back pain since 1973 off

and on denies new injury states pain flair up some

times....” tends to rebut the claimant’s hearing testimony,

deposition testimony, interrogatory answer and hearing

contention that he sustained an injury on November 27 or 28,

2005, which he allegedly reported to his supervisor over the
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telephone the next day.  (See TR 78, 90, 97, 140, 168-169;

R. 2 Exh. 1 Int. 19; R. 2 Exh. 2 p. 8-9)

Second, while the document was not identified as a

hearing exhibit at least seven days before the hearing, the

claimant testified without any objection from his attorney

regarding the contents of the November 29, 2005 Progress

Note both in his deposition and during cross-examination at

the hearing.  (TR 143, R. 2 Exh. 2 p. 149)  

Third, in his May 13, 2008 deposition testimony, the

claimant described his back injury as gradual onset and not

caused by a specific incident.  (R. 2 Exh. 2 p. 8-9) In her

contentions in the August 29, 2008, Prehearing Order, the

claimant’s attorney contended that the claimant incurred his

alleged injury on September 26, 2006, not in November of

2005.  After no less than five prehearing telephone

conferences, the claimant’s attorney first contended to me

that her client sustained an injury in November of 2005 when

I asked for any clarification at the end of the November 18,

2008, hearing.  (TR 169-169) I do not find persuasive the

claimant’s attorney’s complaint that the November 29, 2005

medical report was not exchanged seven days before the

hearing when the claimant’s attorney first contended an
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alleged November 2005 injury date at the close of the

hearing.    

Finally, having now had an opportunity to review and

compare the claimant’s hearing testimony to his earlier

deposition testimony, I conclude that both the deposition

transcript and the hearing transcript are somewhat unclear

as to whether respondent no. 2's attorney was quoting or

instead paraphrasing from the November 29, 2005 Progress

Report when he questioned Mr. Mooney about the contents of

the document in a deposition and again at the hearing.  The

hearing transcript is also somewhat unclear to me on whether

Mr. Mooney was looking at a copy of the Progress Note or

instead reading from the transcript of his earlier

deposition when he testified at the hearing regarding the

contents of the November 29, 2005 Progress Note. (See TR 143

and R. 2 Exh. 2 p. 149) In light of the claimant’s testimony

on the one hand that he did not remember what happened in

2005, but his also conceding in his testimony that the

respondents had produced a medical report from November of

2005 that purportedly contained a history of no new injury,

I find that this hearing officer and the Commission would be

better able to determine the rights of all parties by

reviewing the precise language in the medical report itself
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rather than simply relying on the claimant’s testimony about

a report of a medical history purportedly provided in 2005

about which he stated at the hearing he has no independent

recollection.  

Issue 2: Has the claimant established all of the
requirements necessary to establish that he sustained a
work-related back injury at SBC Services?
         

     To prove a compensable injury as a result of a specific

incident which is identifiable by time and place of

occurrence, the claimant must establish by a preponderance

of the evidence: (1) an injury arising out of and in the

course of employment; (2) that the injury caused internal or

external harm to the body which required medical services or

resulted in disability or death; (3) medical evidence

supported by objective findings, as defined in Ark. Code

Ann. § 11-9-102(16), establishing the injury; and (4) that

the injury was caused by a specific incident identifiable by

time and place of occurrence.  Ark. Code Ann. § 11-9-102

(4)(A)(i)(Suppl. 2005).  If the claimant fails to establish

by a preponderance of the credible evidence any of the

requirements for establishing the compensability of the

claim, compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997).
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Alternatively, a claimant seeking benefits for a

gradual onset injury to the back must prove by a

preponderance of the evidence that: (1) the injury arose out

of and in the course of his employment; (2) the injury

caused internal or external harm to the body that required

medical services or resulted in disability or death; and (3)

the injury was the major cause of the disability or need for

medical treatment.  Wal-Mart Stores, Inc. v. Leach, 74 Ark.

App. 231, 48 S.W.3d 540 (2001); Freeman v. Con-Agra Foods,

344 Ark. 296, 40 S.W.3d 760 (2001). In addition, as with

injuries caused by a specific incident identifiable by time

and place of occurrence, objective medical evidence is

necessary to establish the existence and extent of the

compensable injury. Wal-Mart v. Leach, supra; Wal-Mart

Stores v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).

A.  Objective Findings

In the present case, I find that the claimant has

failed to establish that any alleged work-related injury or

aggravation on or before November 29, 2005, is supported by

objective findings as required by Arkansas Code Annotated

Section 11-9-102(4)(D).  To the extent that the claimant

contends his alleged back injury or aggravation at work is

supported by documented muscle spasms in the record, I note
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that the claimant has not offered into evidence from 2002,

2003, 2004, 2005, or 2006, any medical reports which might

have documented the presence of muscle spasms.  

I note that the earliest medical report submitted into

evidence by the claimant after November 29, 2005, was for

treatment on or about January 29, 2007, some 13 months

later.  In that report and later reports, Dr. Charles

Schultz and others referenced the presence of muscle spasms

associated with the claimant’s lower back.  (C. Exh 1.)  

The claimant’s attorney contended at the hearing that

the presence of muscle spasm after the alleged work related

injury is an objective finding of injury.  (TR 182) However,

I note that Dr. Schultz began treating the claimant in May

of 2001.  (C. Exh. 1 p. 7) Coincidentally, in Dr. Schultz’

reports of May 15, 2001; July 25, 2001; and October 25,

2001, he also indicated the presence of muscle spasm

associated with the claimant’s lower back.  (R. 1. Exh. 1 p.

15-23) On May 15, 2001, Dr. Schultz reported the claimant

had low back pain of 9/10 following a back strain three days

earlier.  (C. Exh. 1 p. 15) On July 25, 2001, Dr. Schultz

reported the claimant had low back pain of 6/10 with

exacerbations to 8/10.  (R. 1. Exh. 1 p. 18) The July 25,

2001 notation of muscle spasm was made approximately two
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weeks before Mr. Mooney went to work for the respondent on

August 6, 2001.  (TR 71) In addition, Dr. Schultz indicated

on February 26, 2007, that he had followed Mr. Mooney in the

clinic every 3-4 months since May of 2001.  (C. Exh. 1 p. 7) 

Finally, in considering the potential significance of

muscle spasms recorded on or after January 29, 2007, as they

might relate to an injury allegedly sustained in November of

2005, I note that the claimant has not worked since November

of 2005 (after he reported to his supervisor that he hurt

his back over the Thanksgiving weekend) except for a period

that he returned to SBC Services on restricted duty between

February 25, 2006 and September 22, 2006. (TR 81, 85)

In light of the documented muscle spasms in the

claimant’s low back approximately two weeks before he went

to work for the respondents, and the over one year gap

between the claimant’s alleged low back injury in November

of 2005 and the first notation of muscle spasm thereafter in

the medical record in January of 2007, I find that the

claimant has failed to establish by a preponderance of the

credible evidence a causal connection between the muscle

spasms noted on or after January 29, 2007 and any type of

low back injury or aggravation allegedly sustained at SBC

Services on or before November 29, 2005.
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I also find that the three lumbar MRIs in the record do

not support the existence of a low back injury or

aggravation  allegedly sustained on or before November 29,

2005 at SBC Services.  In this regard, the medical record

indicates that the claimant underwent a first lumbar MRI

before he went to work at SBC Services, which Dr. Schultz

discussed in his July 25, 2001 report.  (R. 1 Exh. 1 p. 20)

The claimant underwent a second MRI shortly after the

alleged work injury in November of 2005.  The second MRI was

performed on December 19, 2005.  (Jt. Exh. 1 p. 29) Although

neither MRI report is in the record, Dr. Schultz indicated

in his January 29, 2007 report that the second MRI contained

no interval changes. (C. Exh. 1 p. 6) Based on the reported

similarities between the 2001 MRI and the 2005 MRI by Dr.

Schultz, I find that the claimant has failed to establish a

new injury or aggravation in November of 2005 with any

objective medical findings on the  MRI performed on December

19, 2005.

The claimant underwent a third MRI, and Dr. Bruffett

testified that this third lumbar MRI performed on April 15,

2008 is different from the 2005 MRI in that the 2005 MRI

identified an L4-5 left paramedian disc herniation but the

2008 MRI identified a central disc herniation and large disc
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bulge.  (Jt. Exh. 1 p. 9) Clearly, the 2008 MRI objectively

documents a change in the claimant’s L4-5 disk which

occurred between December of 2005 and April of 2008.  

The claimant’s attorney contends that the interval

changes in the disc between 2005 and 2008 identified in MRIs

by Dr. Bruffett represent objective findings supporting a

new injury or aggravation.  (TR 181)  However, I again note

that during the interval between the 2005 MRI and the 2008

MRI, the claimant was completely off work, except when he

worked restricted duty for a seven month period for the

respondent between February 25, 2006 and September 22, 2006. 

Although the claimant’s attorney originally contended

that Mr. Mooney’s alleged work-related low back injury

occurred in September of 2006, the claimant’s testimony is

also not consistent with this contention.  As discussed

above, Mr. Mooney testified that he experienced debilitating

back problems when he stopped working regular duty in

November of 2005, not in 2006.  In fact, Mr. Mooney

testified in his deposition that he liked his restricted

duty work at SBC Services in 2006 and would probably still

be doing the same restricted duty work if the company had

not sent him home.  ((R. 2 Exh. 2 p. 108)  The claimant’s

testimony therefore does not support a finding that he
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injured or aggravated his back during his seven month return

to work on restricted duty in 2006.  The claimant’s

testimony only indicates that he was sent home in September

of 2006 when the company chose to no longer make restricted

work available.  The claimant has likewise not submitted any

medical reports containing a history of any new or increased

back complaints while he worked the seven months of

restricted duty in 2006.  

Because the claimant has failed to present any evidence

indicating that his restricted duty work for seven months in

2006 caused him to develop new or worse back complaints, the

claimant has failed to establish by a preponderance of the

evidence that the new abnormalities identified on the April

15, 2008 MRI support the existence of a low back injury

sustained as a result of his restricted duty work at SBC

Services for a seven-month period in 2006.  Because the

claimant underwent an MRI in December of 2005 shortly after

he allegedly injured himself in November of 2005, and since

the 2008 MRI indicated new abnormalities as compared to the

2005 MRI, I also find that the new abnormalities on the 2008

MRI do not support the existence of the injury or

aggravation the claimant’s attorney contends that Mr. Mooney

sustained in or before November of 2005.  
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The record contains other objective findings which must

also be considered as possibly supporting the existence of a

new low back injury or aggravation from work at SBC

Services.  Beginning with his January 29, 2007 report, Dr.

Schultz noted decreased range of motion in the claimant’s

low back.  The Arkansas Court of Appeals has held that

passive range of motion testing is an objective finding, but

active range of motion testing is not an objective finding. 

Hayes v. Wal-Mart Stores Inc., 71 Ark. App. 207, 29 S.W.3d

751 (2000).  In the present case, the record is devoid of

any evidence establishing that Dr. Shultz’ range of motion

testing was not within Mr. Mooney’s voluntary control.  Mr.

Mooney has therefore failed to establish that Dr. Shultz’

range of motion testing is an objective finding. Mays v.

Alumnitec, Inc., 76 Ark. App. 274, 64 S.W.3d 772 (2001).

Dr. Schultz also included a diagnosis of left L5-S1

radiculopathy on EMG testing in his January 29, 2007 report. 

(C. Exh. 1 p. 5) However, as with muscle spasms, I note that

Dr. Schultz’s reports state that Mr. Mooney experienced

radicular pain and paresthesias in both lower extremities

before Mr. Mooney went to work at SBC Services, on both May

15, 2001 and on July 25, 2001.  (R. 1 Exh. 1 p. 15, 18) In

light of the pre-existing diagnoses of radicular pain and
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paresthesias in both lower extremities in 2001, I find that

the claimant has failed to establish that the radiculopathy

identified on EMG testing on January 29, 2007, supports the

existence of a radiculopathy injury or aggravation that

occurred after Mr. Mooney went to work at SBC Services. 

B.  Injury Arising Out Of The Employment

I also find that Mr. Mooney has failed to establish by

a preponderance of the credible evidence that he sustained a

work-related back injury or a work-related aggravation of a

preexisting condition on or about November 27, 2005, as he

contends.  Contrary to Mr. Mooney’s testimony that he

telephoned in late November and told Mr. Hannahs that his

back was hurting from a hard day’s work the day before,

Russell Hannahs, Mr. Mooney’s supervisor in November 2005,

testified that Mr. Mooney came back after the long

Thanksgiving weekend and told Mr. Hannahs that he had hurt

his back over the weekend.  (TR 18)  After hearing the live

testimony and observing the demeanor of the witnesses, I

find Mr. Hannah’s testimony credible.  I also find Mr.

Hannah to be a credible dis-interested witness because Mr.

Hannah retired from the company at the same time that Mr.

Mooney stopped working there and therefore was no longer a

company supervisor at the time of the hearing.  
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I also note that Mr. Mooney’s testimony that he hurt

his back at work in late November of 2005 is also

inconsistent with the November 29, 2005 VA Progress Note

history of:

back pain since 1973 off and on denies new injury
states pain flair up some times denies uri sx and
denies bowel or bladder problems (R. 2 Exh. 3)  

In reaching my conclusions, I have considered Dr.

Bruffett’s written medical opinion within a reasonable

degree of medical certainty from July 7, 2008, that Mr.

Mooney’s disc herniation and stenosis in the lumbar spine

were aggravated by his job requirements at AT&T including

repetitive lifting.  (C. Exh. 1 p. 46) Dr. Bruffett

indicated that this opinion was based on the patient’s

history.  (C. Ech. 1 p. 46) In his deposition, Dr. Bruffett

explained that he concluded that a work-related aggravation

was the major cause of Mr. Mooney’s need for medical

treatment because of the large central disc herniation and

significant stenosis as compared to the 2005 study.  (Jt.

Exh. 1 p. 13)

Based on the entirety of the evidence presented at the

hearing, however, I do not find Dr. Bruffett’s opinions

persuasive for several reasons.  First, Dr. Bruffett’s

opinions rely on MRI abnormalities that appeared on a 2008



23MOONEY - WCC #F702281

MRI but not on a 2005.  However, as discussed above, the

claimant never returned to regular work duty at AT&T after

undergoing the 2005 MRI which showed the same abnormalities

as the 2001 MRI taken before the claimant went to work at

AT&T.  In the claimant’s testimony, the claimant did not

describe any problems performing his restricted duty work

for AT&T, and nowhere in his reports or deposition testimony

does Dr. Bruffett indicate that he was ever aware that the

claimant was either off work or working restricted duty

during the entire time between the 2005 MRI and the 2008

MRI.

Second, nowhere in Dr. Bruffett’s deposition or records

does Dr. Bruffett indicate that he was aware that the

claimant reported his medical problems in November of 2005,

as beginning away from work over the Thanksgiving weekend,

and Dr. Bruffett conceded at his deposition that he did not

have the claimant’s medical reports from 2001 (Jt. Exh. 1 p.

8).  Dr.  Bruffett later testified that Mr. Mooney’s history

sounds very similar “pre-accident” compared to “post-

accident.”  (Jt. Exh. 1 p. 10)      

Dr. Schultz issued a written opinion within a

reasonable degree of medical certainty on February 26, 2007,

that Mr. Mooney’s low back condition was aggravated by
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repetitive trauma at his employment.  Dr. Schultz indicated

that Mr. Mooney’s present employment did not originally

cause his lower back problem, however it contributed to a

worsening of it.  (C. Ech. 1 p. 7) I note that Dr. Schultz

obviously had a more complete history than Dr. Bruffett,

since Dr. Schultz indicated in 2007 that he been treating

Mr. Mooney every 3 to 4 months since 2001.  However, neither

party has introduced any medical reports into the record for

Dr. Schultz after 2001 until 2007, over one year after Mr.

Mooney allegedly hurt his back at work and stopped working

regular duty for the respondents in November of 2005. 

In addition, I note that on October 25, 2001, Dr.

Schultz prepared a letter stating that the claimant was

currently disabled and unable to perform any of the duties

of his prior position as a mail carrier at a point in time

when the claimant was working full-time delivering freight

as a supply attendant for SBC Services.  In that same

letter, prepared approximately two months after the claimant

began working for the respondents, Dr. Schultz described the

claimant’s low back and leg symptoms as follows:

In reviewing Mr. Mooney’s history and physical exam
findings, it appears that he suffers from degenerative
arthritis and degenerative disc disease involving both
his neck and lower back with [sic] results in the
detail her [sic] symptoms into his lower and upper



25MOONEY - WCC #F702281

extremities.  He continues to have a positive straight
leg is [sic] testing his lower extremities bilaterally
with his left leg being more positive than his right. 
He has no improvement with regard to symptoms since his
last visit.  This is a 47-year-old black male
complaining of low back pain [sic] it goes to 8/10 on a
pain scale.  The patient has pain in his lower back
with radicular pain and paresthesias into his right and
left lower extremities.  The patient continues to get
flare ups of his back pain fairly often.... (R. 1 Exh.
1 p. 24)

In light of Dr. Schultz’ opinion that the claimant was

disabled and unable to perform any of his duties as a mail

carrier at a point in time when the claimant was clearly

employed delivering boxes and items for SBC Services, Dr.

Schultz’ indication that he saw the claimant every 3 - 4

months between 2001 and 2007, the lack of any medical

reports in the record after 2001 until 2007, and the

similarity of the claimant’s symptoms as documented by Dr.

Schultz before the claimant went to work for AT&T as

compared to after he left work for AT&T, I do not find

persuasive Dr. Schultz’ opinion that Mr. Mooney’s work at

AT&T aggravated Mr. Mooney’s low back.

For all of the reasons discussed herein I find that the

claimant failed to establish that he has sustained any

injury or aggravation to his pre-existing low back condition

arising out of his employment services for AT&T.  I also

find that the claimant had failed to establish any alleged
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work related injury or aggravation with medical evidence

supported by objective findings.  The objective findings in

the record are either associated with conditions which pre-

existed Mr. Mooney’s employment with AT&T or, in the case of

new or worsened abnormalities on the 2008 MRI, occurred

after he last performed his regular duties without

restrictions at AT&T in November of 2005.  I therefore find

that the claimant has failed to establish that he sustained

a compensable low back injury or aggravation. 

Because Mr. Mooney has failed to establish by a

preponderance of the evidence that he sustained a

compensable injury, the remaining issues identified before

the November 18, 2008 hearing including James Stanley’s

entitlement to an attorney’s lien are moot.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has
jurisdiction of this claim. 

2. The employee/employer relationship existed in
September of 2006.

3. Respondents No. 1 have controverted this claim in
its entirety.

4. The claimant’s average weekly wage was $846
entitling him to compensation rates of $488/366.

5. The claimant reached the end of his healing period
on June 12, 2008.
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6. The claimant received an anatomical impairment
rating of 7% to the body as a whole provided by
Dr. Bruffett.

7. The claimant has failed to prove by a
preponderance of the evidence that he sustained a
compensable back injury.  Specifically, the
claimant has failed to establish by a
preponderance of the evidence that he sustained a
back injury or aggravation arising out of his
employment at SBC Services.  The claimant has also
failed to establish by a preponderance of the
evidence that any of the objective medical
findings in the record support an aggravation or
new injury allegedly arising out of his employment
with SBC Services. 

8. Because the claimant has failed to establish that
he sustained a compensable injury, the remaining
issues identified prior to the November 18, 2008
hearing are moot.

ORDER

For the reasons discussed herein, Mr. Mooney’s claim

for benefits and Mr. Stanley’s claim for an attorney’s lien

on those benefits must be, and hereby are, respectfully

denied.

IT IS SO ORDERED.

                        
MARK CHURCHWELL
Administrative Law Judge


