
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F607020

DONNELL MONTAGUE, EMPLOYEE CLAIMANT

SANDERS CONSTRUCTION COMPANY,
EMPLOYER RESPONDENT NO. 1

COMMERCE & INDUSTRY INSURANCE CO.
c/o AIG CLAIM SERVICES (TPA),
INSURANCE CARRIER RESPONDENT NO. 1

DEATH AND PERMANENT TOTAL
DISABILITY TRUST FUND RESPONDENT NO. 2

OPINION FILED JULY 1, 2009

Hearing before Administrative Law Judge Barbara W. Webb on April 2, 2009, in
Helena, Phillips County, Arkansas.

The claimant appeared pro se.

Respondents No. 1 were represented by Ms. Melissa Wood, Attorney at Law, Little
Rock, Arkansas.

Respondent No. 2, The Death and Permanent Total Disability Trust Fund, was
represented by Ms. Christy L. King, Attorney at Law, Little Rock, Arkansas.  The
Fund waived its appearance at the hearing and deferred to the outcome of the
litigation. 

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on April 2, 2009, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on February 18, 2009.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1
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to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on June 19,

2006, when claimant sustained compensable injuries to his lower

back, right leg and face.

3. Based on an average weekly wage of $379.00, claimant’s

compensation rates are $252.00 for temporary total disability and

$189.00 for permanent partial disability benefits.

4.  The claimant has been released at maximum medical improvement

as of September 28, 2006, with a 5% permanent partial impairment

rating which respondents have accepted.

By agreement of the parties, the issues presented at the hearing are as

follows:

1. Claimant’s entitlement to additional medical benefits and travel

expenses.

2. Claimant’s entitlement to additional temporary total disability benefits.

3.  Whether claimant’s entitlement to additional treatment is related to

an independent intervening cause. 

4. Claimant reserves all other issues.
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The record consists of a one volume transcript of the April 2, 2009, hearing,

consisting of the testimony of the claimant, and all documentary evidence consisting

of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit No.1

(Medical records); Claimant’s Exhibit No. 2 (Medical Report from Dr. Tuck);

Respondents No.1 Exhibit No.1 (Medical records); Respondents No.1 Exhibit No.

2 (Non-medical records); Respondents No.1 Exhibit No. 3 (Excerpted Pages from

Deposition of Donnell Montague); Respondent No. 2 Exhibit No. 1(Letter from

Christy King dated 3/12/09).

At the hearing, the claimant testified that he had continued to go to the

doctor since his injury, but that he had been unable to get medical records from Dr.

Hall and Dr. Webber prior to the hearing.  Respondents agreed that Montague had

continued to get  treatment but would not stipulate that the on-going treatment was

for his back.   The record was left open for the claimant to submit the records from

Dr. Hall and Dr. Webber.  On May 1, 2009, the claimant submitted additional

medical records for consideration.  On May 5, 2009, respondents No. 1 objected to

the introduction of the records on the basis that the records were not timely

submitted prior to the hearing.  Copies of the post-hearing submission of claimant’s

medical records and respondents No. 1's letter of objection have been blue-backed

and are hereby incorporated into the record of this proceeding.

EVIDENTIARY RULING 

The Pre-hearing Order was filed in this case on February 18, 2009.  The

Order provided, in relevant part:
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No documents, including medical reports, will be allowed into
evidence unless exchanged by the parties at least seven (7) days
prior to the scheduled hearing.  Any evidence, whether documentary
or testimonial, that is not disclosed or exchanged in compliance with
this Order and applicable law shall not be considered at the hearing
except with prior leave of the Commission and upon a showing of
good cause.  The record will not remain open at the conclusion of the
hearing for the parties to obtain additional evidence. . . . Evidence not
disclosed through the prehearing questionnaire or as set forth within
the terms of this Order shall not be considered as evidence except
with prior leave of the Commission and upon a showing of good
cause.

In the instant case, the claimant seeks to introduce medical records relating

to his ongoing treatment with his primary care physician, Dr. Scott Hall.

Respondents No. 1 objected to the introduction of these records on the basis that

the records were submitted post-hearing and did not comply with the seven day

requirement set out in the Pre-hearing Order.   However, the record reflects that the

claimant made the parties aware of these documents at the pre-hearing conference

and that claimant was granted additional time to procure the documents.  Counsel

further objected on the basis that she had not seen some of the records prior to

their submission.  Since these records were discoverable by respondents No. 1 and

relate directly to the on-going medical treatment of the claimant, I find that these

records should be admitted into evidence in this proceeding.     

FACTUAL BACKGROUND

The claimant, Donnell Montague, is forty-three years of age (d.o.b. 6/17/66).

He graduated high school and attended the Coahoma Junior College.  He

completed his training and received a certificate for welding in 1988.  He moved to



Montague - F607020 - 5 -

Texas and worked in residential construction for nineteen and a half years.  He

moved back to Arkansas in 2000 and continued to work in construction jobs.  He

began working for Sanders Construction Company in 2004 or 2005.  His job duties

included painting, concrete work, remodeling, mowing grass, and other specified

duties.  He testified that on June 19, 2006, he injured his back while loading an air

compressor into a truck.  The air compressor fell on him and broke his front teeth

and injured his lower back.  Bob Sanders asked him if he needed to see a doctor,

but he decided to wait and was taken home.  His wife took him to the emergency

room at Helena Regional Hospital later that day.  He was examined and x-rays were

taken.  He was treated by Dr. Wilson, including a referral for an MRI.  On

September 28, 2006, he was released by Dr. Wilson to return to work at light duty.

Montague testified that Sanders told him that he did not have any light duty.  He

returned to the doctor and was released to full duty the next week.  He contacted

Sanders and was told that Montague was not wanted on the job if he was still

injured.  He explained that he attempted to work on another construction job, but

could not physically perform the job.

Montague testified that he was bent over for five or six months.  He testified

that he could not mow his own grass.  He testified that he went to see his family

doctor, Dr. Webber, with complaints of low back pain and numbness in his leg.  He

was sent to physical therapy, but explained that the therapy did not help.  He

continues to treat with Dr. Webber.  He testified that he initially had problems with

his back but that his right leg gave out on him suddenly while walking through
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Wal-Mart approximately five or six months after the injury.  He was given injections

by Dr. Wilson, but his back did not improve.  He testified that when his condition did

not improve, he went to Dr. Hall in 2008.  He was given muscle relaxers, pain

medication, and eventually antidepressants.  He testified that he thought the

workers’ compensation carrier paid for his medical treatment with the hospital and

Dr. Wilson, but that his treatment from Dr. Webber and Hall was paid by Medicaid.

He was granted a change of physician to see Dr. Tuck.  He testified that Dr. Tuck

recommended an MRI.   He explained that he goes to the doctor every month.  He

has not gone to a dentist to have his broken tooth repaired.  

He explained that he was not able to play sports with his three boys.  He

continues to have constant back and leg pain.  He can do a little bit of housework.

He can no longer do yard work or play basketball.  He is on social security.  He has

a learning disability and his reading skills are poor.  He was involved in a motor

vehicle accident when he rear-ended another vehicle at a red light on September

5, 2006, but that he was not injured in the wreck.  He received some temporary total

disability benefits for a month and was paid the five percent rating. 

On cross-examination, he testified that he started working for Sanders

Construction on January 20, 2005.  He agreed that he was involved in a second

motor vehicle accident on February 23, 2007, but testified he did not suffer any

injuries to his neck or shoulders.  He did not recall his earlier deposition testimony

that his car had been totaled in the wreck.  He also agreed that he was also

involved in another wreck on September 3, 2008, when he was hit from behind.  He
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testified that he was not hurt and did not seek medical treatment after the wreck.

He recalled having a functional capacity evaluation on September 26, 2006, and

agreed that he told the examiner that he could not lift anything.  He also agreed that

he told Bob Sanders that he could not do the work.  He is in arrears for child

support for over $52,000.00. 

Barbara Sanders testified that she works as a secretary for her husband in

Sanders Construction Company.   She explained that her husband, Bob Sanders,

had a massive stroke on February 2, 2008.  She testified that the claimant was

hired in January of 2005.  She handled the workers’ compensation claim and was

aware that Montague was injured on June 19, 2006.  She disputed that Montague

was discouraged from filing a workers’ compensation claim.  She explained that

Montague did not make any effort to return to work until he was given a full release

in September.  She explained that the claimant told Sanders that he could not go

back to work because he could not lift or perform some of the other job duties that

he performed before the injury.  She testified that Montague had been a laborer and

that the company did not have light duty.  She testified that she had observed

Montague walking down the street since the date of the injury and that he did not

appear to be in any kind of pain or display any physical signs of back problems.  

Robert Reynolds testified for the respondents.  He is in the heating and air

business. He was involved in a motor vehicle accident with the claimant in

September of 2006.  Reynolds testified that the claimant left the scene in an

ambulance and went to the emergency room in Helena with two other persons.
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Reynolds testified that he had to file the claim on his own insurance because he

found out the claimant was not a listed driver on the insurance policy.  Reynolds

explained that he had observed the claimant around town five or six times, including

shopping in Wal-Mart, eating at McDonald’s, and driving the same vehicle.

Reynolds testified that Montague appeared normal and did not show any signs of

physical problems. 

Montague testified that he did not drive the same vehicle after the wreck.  He

testified that he went with his stepson in the ambulance to the hospital because his

stepson was injured in the wreck.  He told the doctor at the hospital that he was not

injured.  He explained that the only medical treatment he received after the wreck

was when they took his blood pressure in the ambulance.  

Medical records reflect that the claimant was evaluated at the Helena

Regional Medical Center on June 26, 2006, with a clinical history of a lumbar strain.

X-rays revealed no fracture and unremarkable findings.  On August 14, 2006, at the

request of Dr. John Wilson, additional tests were performed on the claimant’s spine.

Radiology reports revealed “Mild scoliosis of the thoracolumbar spine with convexity

to the left.  No other significant abnormalities.”   On August 24, 2006, the claimant

returned to Dr. Wilson with complaints of continued pain in his back.  Dr. Wilson

observed and noted that Montague had “slowly responded to physical therapy”.  He

advised the claimant to remain off work with therapy.  On August 31, 2006, the

claimant returned for a follow-up evaluation to Dr. Wilson.  The doctor noted that

the claimant continued to have some pain in his back but that his leg was better.
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He ordered Montague to continue his physical therapy for one more week and to

return to normal activities a week from Monday.

On September 5, 2006, the claimant was treated at the Helena Regional

Medical Center with complaints of neck pain as a result of a motor vehicle accident.

On September 14, 2006, the claimant was referred for a Functional Capacity

Assessment by Dr. Wilson. He was evaluated on September 26, 2006.  The

conclusions from the examination revealed that Montague demonstrated

inconsistent effort and inappropriate illness responses resulting in unreliable results

for effort.  The evaluator concluded that Montague’s true functional limitations

remained unknown but that he demonstrated the ability to perform work at least at

the sedentary physical demand classification with a ten pound lift restriction.  On

September 28, 2006, Dr. Wilson noted that the claimant displayed inconsistency in

his efforts on his functional capacity assessment.  He noted that the claimant has

“a tiny bulge at L4-5" and did not have any evidence with neurological deficit.  He

observed that the claimant’s more recent exams had been good.  He released him

to normal activities at work and assigned a 5% impairment to the body as a whole.

He opined that he did not feel the impairment could be reduced with surgery or

further physical therapy.

On November 29, 2006, the claimant sought medical treatment with Dr.

Webber with complaints of back pain after working and digging holes.  The doctor

noted that the claimant had tenderness at L4-5 but no spasms.  He was assessed

with a bulging disc at L4-5 and given prescription medications for pain.  On January
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31, 2007, the claimant returned to Dr. Webber with complaints of back and leg pain.

The chart notes reflect that the claimant was at the clinic for refill of his

prescriptions but that it was too early.  Dr. Webber also noted that the claimant had

taken his medications at 7:30 a.m. and was asymptomatic.  His examination

revealed that the claimant demonstrated a normal gait and no deformity.  On

February 5, 2007, the claimant returned for a refill of his pain medication and

requested that he be given more than 30 pills because he was unable to come more

often.  The doctor refilled his Lorcet prescription for 30 pills and ordered no refills.

On February 23, 2007, the claimant sought medical treatment at Helena

Regional Medical Center with complaints of injuries to his head, neck, and right

thumb as a result of a motor vehicle accident.  He was diagnosed with a neck strain

and right head contusion.  On February 26, 2007, the claimant returned to the

hospital with complaints of headache and neck pain for four days due to a motor

vehicle accident.  He was given Lorcet. He returned on March 3, 2007, with

complaints of a new onset of headaches but was unsure of his current medications.

Montague sought treatment from Dr. Webber on March 7, 2007, and on March 15,

2007, with complaints of stiffness of the right side of the neck and requesting

therapy.  He was diagnosed with a cervical strain from the motor vehicle accident

and was referred to physical therapy with prescriptions of Lorcet and Flexeril.  Chart

notes reflect that he returned on March 29, 2007, stating that he was feeling better

but still had more stiffness and pain in the right side of his neck.  He denied any

numbness or tingling.  He was given pain medications.  On January 9, 2008,
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radiology reports from Helena Regional Medical Center reflect that the claimant had

mild degenerative disc changes in the lower thoracic spine with no acute traumatic

change.  On January 11, 2008, Montague returned to the emergency room with

complaints of traumatic chest pain.  Notes reflect that he had lost fifteen pounds

and was using marijuana.

On July 1, 2008, records reflect that the claimant was referred by Dr. Scott

Hall, his primary care doctor, to Clarksdale Orthopedics for a clinical assessment

for right leg pain with numbness.  Medical records from Dr. Hall reflect that

Montague has routinely sought medical treatment and refills on his prescription pain

medication on a monthly basis through April 9, 2009. 

On September 9, 2008, the claimant returned to the emergency room with

a history that he was the driver in a motor vehicle accident on September 3, 2008.

He reported that he was hit from behind and had constant neck pain for six days.

On September 24, 2008, he returned to Helena Regional with complaints of a

shoulder injury related to a motor vehicle accident which had occurred earlier in the

month.   

DISCUSSION

The claimant contends that he sustained a compensable injury pursuant to

the Arkansas Workers’ Compensation Act; that he is entitled to temporary total

disability benefits, payment of medical bil ls and travel expenses.  The claimant

reserves all other issues.
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Respondents No. 1 contend that all appropriate benefits have been paid with

regard to this matter; that the medical documentation does not indicate a need for

additional medical treatment associated with the claimant’s compensable injuries;

and that the medical documentation further does not indicate an entitlement to

additional indemnity benefits, be they temporary or permanent disability benefits.

Respondents No. 1 contend that claimant’s need for additional treatment is related

to an independent intervening cause.  Respondents No. 1 further contend that the

need for additional treatment is not reasonable or necessary.  Respondents No. 1

assert a credit for unemployment benefits and wages received by the claimant.

The Death and Permanent Total Disability Trust Fund has deferred to the

outcome of this litigation.

In this case, it is undisputed that the claimant was injured at work and

received medical treatment, temporary total disability benefits, and a 5% permanent

partial impairment rating.  The dispute which has arisen is whether the claimant’s

on-going medical treatment is related to his work-related accident and whether the

claimant is entitled to additional benefits since he has not returned to work.    

In a workers’ compensation case, a claimant must prove a causal connection

between the work-related accident and the disabling injury.  Stephenson v. Tyson

Foods, Inc., 70 Ark. App. 265, 19 S.W.3d 36 (2000).  The determination of whether

a causal connection exists is a question of fact for the Commission to determine.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998).  When the

primary injury is shown to have arisen out of and in the course of the employment,
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the employer is responsible for any natural consequence that flows from that injury.

Jeter v. B.R. McGinty Mech., 62 Ark. App. 53, 968 S.W.2d 645 (1998). The basic

test is whether there is a causal connection between the two episodes.  Bearden

Lumber Co. v. Bond, 7 Ark. App. 65, 644 S.W.2d 321 (1983). It is the Commission’s

duty to determine if a causal connection exists between the primary injury and any

additional injuries.  Williams v. Prostaff Temporaries, 336 Ark. 510, 988 S.W.2d 1

(1999).   While medical evidence is not required to show a causal connection,

claimant must show proof by a preponderance of the evidence.  Wal-Mart Stores,

Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).  It has long been

recognized that a causal relationship may be established between an employment-

related incident and a subsequent physical injury upon a showing that the injury

manifested itself within a reasonable period of time following the incident, is

logically attributable to the incident, and there is no other reasonable explanation

for the injury.  Hall v. Pittman Construction Co., 235 Ark. 104, 357 S.W.2d 263

(1962).  But, if the disability does not manifest itself until many months after the

accident, so that reasonable men might disagree about the existence of a causal

connection between the accident and the disability, the issue becomes one of fact

upon which the Commission’s conclusion is controlling.  Kivett v. Redmond Co., 234

Ark. 855, 355 S.W.2d 172 (1962).

 The medical evidence also demonstrates that the claimant was diagnosed

with a lumbar strain as a result of his work accident which was confirmed by an MRI

and other radiological testing and that he was released to return to full duty after
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completing conservative treatment.  From a review of the credible medical evidence

offered in this case, I am convinced that any objective medical findings and current

need for medical treatment are consistent with degenerative conditions of the

claimant which may have been aggravated by an independent intervening  incident

rather than a specific work-related incident.  The evidence reveals that the claimant

has been injured in three separate motor vehicle accidents since his work-related

accident.  In 2008, Montague requested a change of physician and was seen by Dr.

Tuck on November 4, 2008. Dr. Tuck, relying on the subjective complaints of the

claimant, has recommended an additional MRI.  There is no evidence offered to

explain why the subjective complaints of the claimant in 2008 are related to the

work injury in 2006.  Conjecture and speculation, even if plausible, cannot take the

place of proof.  Ark. Dept. of Correction v. Glover, 35 Ark. App. 32, 812 S.W.2d 692

(1991); Dena Construction Co. v. Herndon, 264 Ark. 791, 575 S.W.2d 155 (1970);

Arkansas Methodist Hospital v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993). 

The Arkansas courts have frequently discussed the distinction between a

recurrence and an aggravation of a preexisting injury. When the primary injury is

shown to have arisen out of and in the course of the employment, the employer is

responsible for every natural consequence that flows from that injury.  If, after the

period of initial disability has subsided, the injury flares up without an intervening

cause and creates a second disability, it is a mere recurrence, and the employer

remains liable.  Atkins Nursing Home v. Gray, 54 Ark. App. 125, 923 S.W.2d 897

(1996).  A recurrence is not a new injury but simply another period of incapacitation
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resulting from the previous injury. Pinkston v. General Tire & Rubber Co., 30 Ark.

App. 46, 782 S.W.2d 375 (1990).  The test for determining whether a subsequent

episode is a recurrence or an aggravation is whether the subsequent episode was

a natural and probable result of the first injury or if it was precipitated by an

independent intervening cause. Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162,

969 S.W.2d 677 (1998).  In the instant case, the evidence fails to establish a

recurrence of the compensable injury or that any of the claimant’s current symptoms

are a natural and probable result of the first injury.   

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369,

13 S.W.3d 218 (2000).   Respondents are responsible only for medical services

which are causally related to the compensable injury.

In the instant case, I find that the  clear weight of the credible evidence in

this case fails to demonstrate that the additional medical treatment recommended

by Dr. Tuck, including the MRI, was reasonable and necessary and causally related

to the compensable injury.

Additional Temporary Total Disability 

Claimant is contending that he is entitled to additional temporary total

disability benefits.  The healing period is defined as that period for healing the
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injury, which continues until claimant is as far restored as the permanent nature of

the injury will allow.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 459

(1994).  If the underlying condition causing the disability has become more stable

and if nothing further in the way of treatment will improve that condition, the healing

period has ended.  Id.  Whether or not an employee’s healing period has ended is

a question of fact for the Commission.  Ketcher Roofing Co. v. Johnson, 50 Ark.

App. 63, 901 S.W.2d 25 (1995).

The evidence demonstrates that the claimant reached the end of his healing

period and was released to return to full  duty work in September of 2006, without

restrictions.  He was assigned a 5% permanent impairment rating which the

respondents have fully paid.  The claimant did not return to work and imposed his

own lifting restrictions.  Moreover, the claimant has not sought other employment.

There is no medical evidence offered to establish that claimant has entered into a

second healing period as a result of his work-related injury.  Therefore, I find that

the claimant is not entitled to additional temporary total disability benefits.

     FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee/carrier relationship existed on June 19,

2006, when claimant sustained compensable injuries to his lower

back, right leg and face.
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3. Based on an average weekly wage of $379.00, claimant’s

compensation rates are $252.00 for temporary total disability and

$189.00 for permanent partial disability benefits.

4.  The claimant has been released at maximum medical improvement

as of September 28, 2006, with a 5% permanent partial impairment

rating which respondents have accepted.

5. Claimant has failed to prove by a preponderance of the evidence that

his need for additional medical treatment from Dr. Tuck, including the

recommended MRI, is reasonable and necessary and causally related

to his compensable work-related injury on June 19, 2006.

6. Claimant has failed to prove by a preponderance of the evidence that

he is entitled to additional temporary total disability benefits.

7. The preponderance of the evidence demonstrates that claimant’s on-

going need for medical treatment is related to an independent

intervening cause.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

________________________________
BARBARA WEBB
Administrative Law Judge


