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SELF-INSURED EMPLOYER RESPONDENT NO. 1
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SECOND INJURY FUND RESPONDENT NO. 2
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Hearing before Administrative Law Judge Barbara W. Webb on October 8, 2008,
in Little Rock, Pulaski County, Arkansas.

The claimant was represented by Mr. Kenneth A. Olsen, Attorney at Law, Bryant,
Arkansas.

Respondents No. 1 were represented by Ms. Betty J. Hardy, Attorney at Law,
Friday, Eldredge and Clark, Little Rock, Arkansas.

Respondent No. 2, the Second Injury Fund, was represented by Mr. David L. Pake,
Attorney at Law, Little Rock, Arkansas.  The Second Injury Fund was excused from
attendance at this hearing. 

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on October 8, 2008, before

Administrative Law Judge Barbara W. Webb.  A Pre-hearing Order was entered in

this case on August 11, 2008.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record. 
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The following stipulations as submitted by the parties in the Pre-hearing

Order and as amended on the record are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on December 20, 2004,

when claimant sustained a compensable cervical spine injury.

3. The claimant earned an average weekly wage of $520.39, which

would entitle her to a temporary total disability rate of $347.00 and a

permanent partial disability rate of $260.00.

4. Respondents No. 1 have paid a 2% permanent impairment rating

assessed by claimant’s treating physician.

By agreement of the parties, the issues to be presented at the hearing are

as follows:

1. Claimant’s entitlement to additional medical treatment as a result of

her compensable cervical spine injury.

2. Claimant has reserved all other issues, including compensability of

claimant’s condition of depression as a result of her compensable

cervical spine injury.

The record consists of a one volume transcript of the October 8, 2008,

hearing, consisting of the testimony of Kathryn Mitchem and all documentary

evidence consisting of Commission’s Exhibit No. 1 (Pre-hearing Order);

Respondents’ No. 1 Exhibit No. 1 (Packet of medical reports); Respondents’ No. 1
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Exhibit No. 2 (Additional packet of medical records); and Respondents’ No. 1 Exhibit

No. 3 (Abstract of medical records).

FACTUAL BACKGROUND

The claimant is 44 years of age (d.o.b.  02/16/64).  She began working for

the City of Little Rock as an equipment operator in the sanitation department in

1995.  Her job duties involved operating heavy equipment, including the forklift, the

crane, and a large garbage dump-truck known as “a knuckle boom”.  She was

medically terminated from the City of Little Rock.  She testified that she had two

workers’ compensation claims while working for the City.  In 2000, she had a

cervical spine injury.  She was diagnosed with a herniated disc and underwent

fusion surgery by Dr. Schlesinger at the C5-6 level.  She was given a 9%

impairment rating which the City accepted and paid.  She was initially released to

light duty and subsequently to her regular job duties in 2000 without any restrictions.

She continued to perform the same job duties without restrictions for the next four

years.

In December of 2004, she was involved in a motor vehicle accident at work

when a vehicle struck the truck she was driving.  She underwent treatment with Dr.

Schlesinger again.  He performed another fusion surgery at a different level in April

of 2005.  In August of 2005, she was released from further medical treatment with

an additional impairment of 2%.  She testified that she has not returned to work or

to see Dr. Schlesinger since August of 2005.  She explained that she did not have

a good result after the second surgery.  She testified that she continued to hurt with
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a lot of numbness in her right arm.  She returned for injections in her neck after the

second surgery.  Her condition improved over time but she did not fully recover.

She requested a second opinion and was evaluated by Dr. Rutherford in January

of 2006.  He did not offer her any additional treatment.  She returned to her primary

care physician, Dr. Ford.  He continued to treat her for pain in her neck going down

her shoulders and neuropathy.

 She explained that the pain after the second surgery was different than the

pain before the surgery.  

Medical records reflect that the claimant sought emergency medical

treatment at Baptist Health Medical Center on August 6, 1987, as a result of a motor

vehicle accident.  Notes reflect that she had tenderness in the posterior aspect of

the cervical spine and arrived at the ER in a cervical collar.  X-rays of the cervical

spine revealed no fracture or dislocation.  She sustained trauma to her nose in

another motor vehicle accident in early 1989 and eventually underwent corrective

surgery in late 1989.  In 1996, she sought treatment with her primary care doctor,

Dr. Barry Ford with complaints of joint pain.  She was treated conservatively for

arthritis and eventually referred to Dr. Michael Jones for a rheumatology consult.

Dr. Jones noted that the claimant’s medical history was somewhat compromised by

the claimant’s sixth grade educational level.  He diagnosed her with mild,

degenerative arthritis in her hands and knees, bilateral epicondylitis, bilateral

trochanteric and anserine bursitis, morbid obesity, and fibromuscular-type chronic

pain syndrome.  In 1997-1998, she continued treatment of fibromyalgia, bursitis,
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and headaches.  In January of 1999, she sought emergency medical treatment for

trauma as a result of a motor vehicle accident when her car flipped and hit trees.

It was noted that x-rays of her cervical spine were compromised by her weight, but

noted a mild central spur formation at C5-6, thoracic spine scoliosis at C6-7, and

wedge compression deformities at C3 and C7 could not be entirely excluded.

Thoracic spine x-rays revealed loss of body height at C3, scoliosis at T7, narrowing

of the L5-S1 disc space evidencing long standing degenerative disc disease.  She

was diagnosed with a left rib fracture, cervical strain, and wedge compression

fracture at T3 and T7 along with paravertebral muscle spasm in the thoracic lumbar

areas.  She was treated conservatively.  She returned to full duty work on May 17,

1999.  In 1999-2000, she continued to seek medical treatment from her doctor for

complaints of headaches.

On November 2, 2000, she was evaluated by Dr. Scott Schlesinger, after

falling out of a truck at work on August 7, 2000, with complaints of numbness and

pain in her neck and down her arms.  An MRI scan of the cervical spine revealed

bulging discs at multiple levels with a large disc herniation compressing the left side

of the spinal cord at C5-6.  A light spinal cord contact is noted at the C4-5 level on

the right with a bulging disc at the C3-4 level.  On November 21, 2000, the claimant

underwent anterior cervical diskectomy and fusion at C5-6 performed by Dr.

Schlesinger.  On January 8, 2001, medical notes reflect that most of her symptoms

had resolved and she was released to light duty work with no lifting or standing.  On

February 19, 2001, Dr. Schlesinger determined that she had reached maximum
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medical improvement, assigned her a permanent partial disability rating of nine per

cent, and released her to regular duty.  On September 24, 2003, she sought

emergency treatment with complaints of neck and back pain as a result of a motor

vehicle accident.  X-rays of the cervical spine revealed no fracture but degenerative

changes present, with the greatest at C5-6 with marked disc space narrowing with

subchondral sclerosis and posterior osteophyte formation.  Posterior bulging of

disks at the C3-4 level and C4-5 level were also noted.  She was treated with

prescriptions and physical therapy.  She remained off work until October 24, 2003.

In October of 2004, medical records note that the claimant sought treatment

problems associated with weight gain.  Records noted that she weighed 288

pounds.

On December 21, 2004, the claimant sought medical treatment with the

Family Clinic for neck and mid back strain after her company truck was struck by

another vehicle driven by an intoxicated driver.  She was assessed with cervical and

thoracic muscle strain and treated with medications.  On December 27, 2004, she

returned for a follow-up evaluation.  It was noted that her low back had improved but

that she had spasm and tenderness in the cervical paraspinous muscles.  She was

referred for physical therapy and placed on light duty at work.  On January 6, 2005,

she returned with persistent complaints of cervical and shoulder pain.  X-rays of the

cervical spine revealed degenerative disc disease.  She was referred for orthopedic

evaluation.  On January 24, 2005, she was evaluated by Dr. Kent Davidson.  He

diagnosed her with cervical sprain and continued conservative treatment with
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Flexeril and physical therapy.  On February 7, 2005, she reported significant

improvement and was returned to regular duty  work.  On February 28, 2005, she

reported exacerbation of pain after returning to full duty.  She was placed on light

duty and resumed physical therapy and medications.  On March 14, 2005, she

returned to Dr. Davidson with exacerbation of her neck pain.  On March 25, 2005,

she underwent an MRI of the cervical spine. The MRI revealed evidence of a very

minimal diffuse bulge of the disk at C6-7 and a moderate size broad based right

paracentral disk herniation with mild central canal narrowing at the C4-5 level.  On

April 7, 2005, the claimant underwent C4-5 anterior cervical decompression and

fusion performed by Dr. Scott Schlesinger.  On May 13, 2005, the claimant was

advised to remain off work and referred for a month of physical therapy with cervical

epidural steroid injections.  On July 11, 2005, Dr. Schlesinger reported in a letter to

Dr. Kent Davidson that the claimant continued to have neck pain.  He noted that on

neurological examination, he could find no evidence of myelopathy or neurological

deficit and that the post operative MRI did not show anything. He noted that he

would repeat an MRI of the cervical spine, but that if it was okay, he would get her

an appointment for psychiatry and rheumatology with rehab.  On August 8, 2005,

she underwent another MRI of the cervical spine with negative findings other than

post operative changes.  On August 10, 2005, Dr. Schlesinger noted that “I am at

the end of the rope of what I can do for her.  I think she has reached Maximum

Medical Improvement (MMI).”  He assigned an additional two per cent (2%) rating

for the second operation.  He set up a Functional Capacity Evaluation and
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suggested a rheumatology and possible psychiatric evaluation.  On August 26,

2005, she underwent a Functional Capacity Evaluation.   The report concluded that

the claimant gave an unreliable effort with inconsistent and “very bizarre” pain

behaviors that do not correlate with any normal neurological patterns.  The report

further concluded that she demonstrated the ability to work at least at the sedentary

physical demand classification.  

On August 29, 2005, Dr. Schlesinger released her to work under the

limitations imposed by the FCE.  He noted that although there was some degree of

permanent residual of her spinal cord compression, she had reached MMI and no

further neurological or surgical interventions were indicated.  On September 27,

2005, she returned to Dr. Barry Ford with complaints of pain from her neck down

her spine.  He changed her pain prescriptions and took her off work until November

1, 2005.  In November and December, he continued her prescriptions for pain.  The

claimant requested a second opinion and was referred to Dr. Reginald Rutherford.

After a clinical examination on January 18, 2006, Dr. Rutherford concluded that the

claimant had no objective neurological deficit and noted that the MRI of the cervical

spine did not demonstrate any pathology to warrant further surgical intervention.

After review of her medical records on January 24, 2006, Dr. Rutherford noted that

the lack of a valid profile by the claimant during the FCE correlated with evidence

for functional overlay when he examined her.   He concluded she did not need

further treatment and released her to regular work duties without restriction due to

no objective medical basis for restricted activity.  On January 17, 2007, the claimant
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was evaluated by Dr. Fatima Mohammad Khan at the Internal Medicine Clinic at

UAMS.  He noted that the claimant presented with a history of back pain, hip pain,

osteoarthritis of hands and knee and that the last physician seen was four (4) years

ago.  He noted that most of her problems were related to panic and depression.  He

prescribed Lexapro.  On February 28, 2007, he noted that his physical examination

revealed that the neck was supple and had full range of motion but that the spine

had reduced mobility.  He assessed her with fibromyalgia and noted that she would

benefit from water aerobics.  He prescribed Ibuprofen, Flexeril, Amitriptyline,

Metoprolol (blood pressure control), and Lexapro.  On June 6, 2007, she returned

to the UAMS clinic with complaints that her back, knee and hand pain was

unbearable.  She was prescribed Mobic plus Tylenol plus Ultram and Lyrica.  It was

noted that she had recently quit smoking and she was referred to psychiatry due to

anxiety.  On November 7, 2007, she returned and reported that she was stable on

her current medications.  Upon her request to see a mental health counselor for

depression, she was referred for a psychiatry consult.  On May 21, 2008, she was

examined at the Internal Medicine Clinic at UAMS for continued complaints of back,

neck, and joint pain and depression.  It was noted that she had a twenty-seven

pound weight gain (with a weight of 366 pounds).  She was advised on the

importance of a low salt diet, weight loss, and the need to quit smoking.

 DISCUSSION

The claimant contends she is entitled to additional medical treatment for her

compensable cervical spine injury.  The claimant reserves all other issues, including
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the issue of compensability of claimant’s alleged condition of depression as a result

of her compensable cervical spine injury.

Respondents No. 1 contend that the claimant has been provided all

appropriate benefits to which she is entitled.  Specifically, respondents No. 1 paid

claimant’s medical treatment and indemnity benefits until the claimant was released

to return to work.  Respondents No. 1 contend that the claimant was provided

employment by the City of Little Rock following her work-related injury.  Further,

respondents No. 1 contend that the additional treatment that claimant is seeking is

not reasonable, necessary or related to the December 20, 2004 work-related injury.

In the instant case, there is no dispute over whether a specific incident

occurred on December 20, 2004, at work.  The claimant testified that she injured

her neck when the truck that she was working in was struck by another vehicle

driven by a drunk driver.  Respondents No. 1 have accepted the cervical injury as

compensable and paid medical benefits and indemnity benefits until such time as

the claimant was released to return to work.

ADDITIONAL MEDICAL TREATMENT 

Ark. Code Ann. § 11-9-508 states that employers must provide all medical

treatment that is reasonably necessary for the treatment of a compensable injury.

What constitutes reasonable and necessary treatment under the statute is a

question of fact for the Commission.  Ganksy v. Hi-Tech Engineering, 325 Ark. 163,

924 S.W.2d 790 (1996); Geo Specialty Chem., Inc. v. Clingan, 69 Ark. App. 369, 13

S.W.3d 218 (2000).   Respondents are responsible only for medical services which
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are causally related to the compensable injury.  Post-surgical improvement is a

relevant consideration in determining whether surgery was reasonable and

necessary.  Winslow v. D & B Mech. Contractors, 69 Ark. App. 285, 13 S.W.3d 180

(2000).

In the instant case, it has been established that the claimant suffered from

two work-related cervical spine injuries and underwent surgical procedures in

connection with both injuries.  Based on the credible medical evidence, I find that the

respondents have provided claimant with all reasonable and necessary medical

treatment related to her compensable injury.  Dr. Schlesinger and Dr. Rutherford

released the claimant from treatment and has opined that there is no further medical

treatment that would be helpful to the claimant.  The claimant has undergone MRI

scans which revealed only post operative and degenerative changes which Dr.

Schlesinger and Dr. Rutherford relied upon in reaching their diagnosis and

recommendations.  Although the claimant has continued to pursue treatment at the

UAMS Internal Medicine Clinic,  the record reflects that the treatment is not related

to her cervical spine injury but rather to other degenerative and chronic physical

conditions.  Her continued complaints are subjective in nature and are unrelated with

the original complaints and symptoms initially arising from the work-related activities.

Moreover, Dr. Rutherford opined that the claimant exhibited functional overlay

without objective medical basis for further treatment or restricted work activity.

Based on the preponderance of the credible evidence, I find that the respondents

have fulfilled the obligation of providing adequate medical treatment, diagnostic
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testing, and consultation with specialists as required by the Arkansas Workers’

Compensation laws.   

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on December 20, 2004,

when claimant sustained a compensable cervical spine injury.

3. The claimant earned an average weekly wage of $520.39, which

would entitle her to a temporary total disability rate of $347.00 and a

permanent partial disability rate of $260.00.

4. Respondents No. 1 have paid medical benefits, temporary total

disability benefits, and an additional 2% permanent impairment rating

assessed by claimant’s treating physician.

5. The claimant has failed to prove by a preponderance of the evidence

that she is entitled to additional medical treatment.

ORDER

For the reasons discussed herein, this claim must be, and hereby is,

respectfully denied.

IT IS SO ORDERED.

                                                            

BARBARA WEBB
Administrative Law Judge


