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Respondent #2 represented by the HONORABLE CHRISTY L. KING, Attorney at Law, Little
Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s

entitlement to workers’ compensation benefits.  On September 30, 2008, a pre-hearing

conference was conducted in this claim, from which a Pre-hearing Order of the same date was

filed.  The Pre-hearing Order reflects stipulations entered by the parties, the issues to be

addressed during the course of the hearing, and the parties’ contentions relative to the afore.  The

Pre-hearing Order is herein designated a part of the record as Commission Exhibit #1. 
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Respondent #2 was excused from participating in the hearing on the issues of compensability.

The testimony of Sheila Milton - the claimant, and Rodney Milton, coupled with the June

16, 2008, deposition testimony of Dr. Sam Murrell and the August 12, 2008, deposition

testimony of Dr. Jerry Engelberg, along with medical reports and other documents comprise the

record in this claim.  At the conclusion of the October 31, 2008, hearing respondents #1 were

provided a opportunity to obtain the post-hearing deposition of two (2) witnesses, Nancy Audeno

and Chastity Mason, however elected to forgo same.

DISCUSSION

Sheila Irene Milton, the claimant, with a date of birth of March 23, 1961, attained the 8th

grade and later obtained her GED.  The claimant commenced her employment with respondents

on February 15, 2006.  The testimony of the claimant reflects that prior to her employment by

respondent #1, she underwent back surgery in 2005.  In describing the circumstances surrounding

the prior 2005 back and subsequent surgery in the treatment of same claimant testified:

I went - - I thought it was a dislocated hip.  I’d stepped off a 
ladder and thought it was a dislocated hip, and months went by and, 
apparently, it wasn’t my hip.  They popped it back in and it was my
back, and I went and seen Dr. Harry Friedman, and he fixed my back,
did my surgery, and fixed my back for me. (T. 12).

Claimant maintains that she received “instant relief” following the surgery and thereafter her

condition was fine.  The claimant’s husband had previously undergone surgery under the care of

Dr. Friedman in Memphis and received a favorable result.

The testimony of the claimant reflects that following the 2005, back surgery, after a

period of discomfort and swelling, everything eventually went right back to normal.  Claimant

ultimately return to work, working at Dollar General sightly in excess of three (3) months before
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being hired by respondent #1, with higher wages.  As noted above, the claimant commenced her

employment with respondent #1 in February 2006.  Claimant continued in the employment of

respondent #1 until May 5, 2006.  Claimant denies experiencing any difficulty with her back

during the time she worked at Dollar General and for respondent #1 prior to May 5, 2006. 

Regarding her outside activities that she participated in during the period following the 2005

back surgery and the May 2006, injury in the employment of respondent #1, claimant testified:

Well, I love to fish.  I can’t.  I did all of that, you know, hike,
until this injury and then kind of everything went on hold. (T. 14).

Regarding the May 5, 2006, injury, the testimony of the claimant reflects that her work

shift was from 7:00 a.m. to 3:00 or 3:30 p.m.  Claimant testified regarding her job duties on May

5, 2006:

Stickers.  I started out doing tags, you know, and inspection.
I inspected and put inspection stickers on the work. (T. 14).

In describing the mechanics of her May 5, 2006, work injury, claimant’s testimony reflects:

They bring out these big huge cages full of what I call bottom
bases of a baby walker.  They’re about this big around.  They’re solid.
They bring them out with a forklift on the floor and then you empty them
out.  You know, you have to crawl inside the cage, open the door, crawl
in the cage and get your work out and, you know, work it and tag it.  And
then when you get done, you grab your cage and you pull it off and pull 
your other one forward. (T. 15).

The claimant is 5'5" tall.  In describing the height of the cages claimant noted that they are taller 

than she is.  Claimant further testified, regarding the cages:

Oh, well, I never picked one up, but I’d say they’re well over
probably three or 400 pounds, but they have prongs, you know, and 
they slide on that - - the concrete was real smooth, and they just like
slid, you know, on the floors.  Yeah, I didn’t have no problem.  I did 
them for months, you know, sliding them on up in there. 
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One day, I don’t know if it got hung in a crack or maybe trash
under it, something, I was pulling it and, when I did, it come to an 
abrupt stop, and when it did, it just kind of twisted, and it made me wet
on myself so I had to change. (T. 15-16).

Claimant demonstrated that in pulling on the cage with her hands in front of her and pulling 

backwards, adding “you grab it and you just go” . (T. 16).  

Claimant described her actions following the incident, to include notifying supervisory 

personnel of respondent:

I had my daughter get me a sanitary napkin, went to the bathroom,
changed out, went and told Chastity that I had hurt myself, you know,
and she said, well, if, you know, you say anything, Sheila, they’re going
to, you know, fire you, they need you to work today.  And I said, well,
you know, y’all gonna have to do something. I can’t, you know, keep
lifting high up, pulling in and out and getting that.  They lowered my 
machines.  I had machines, you know, up - - I had three layers of machines.
They brought the machines down for me so I wouldn’t have to reach up
so far and so I could tag it and I asked for an injury report.  I did not 
receive it until that evening when Ricky Ballard came.  He is over the 
area.  He came and I explained to him that I was hurting this morning 
and he was upset.  He was like, well, what are you still doing here, and I
said, well, she told me I couldn’t if I  - - if I didn’t, I wouldn’t have a job.
So he filled out the injury report for me and she signed it. (T. 16-17).

The claimant’s testimony reflects that she was not sent to a doctor after completing the accident 

report:

No.  He told me that if I needed to go, go, you know, so that night,
you know, I waited and then that morning I was going to see if maybe it
was just stiffness, you know, maybe I - - it was just stiffness, you know.
Well, that morning, when I got there - - when I went to get up, a real sharp
pain hit down my [left] leg, I knew something was wrong. (T. 17).

Claimant described the pain experienced in the pulling incident as “real sharp” and electricity-

like pain.  Claimant elaborated regarding the pain:

In my back and then it shot down to my foot.  Then, that’s when 
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my foot was burning like - - it was like hot coals.  That’s the closest 
thing you ever stepped on, you know, outside camping or something, 
barefoot and step on a hot coal, well, that’s what it felt like, my foot. (T. 18).

Claimant testified that she was seen by Dr. James Jacobs, respondent’s designated

medical provider, relative to her injury growing out of the May 5, 2006, accident.  Following a

MRI scan, the claimant was referred by Dr. Jacobs to Dr. Engleberg, who later referred her to Dr.

Dowling  in June 2006.   Claimant testified regarding the status of her back between the May 5,

2006, injury and the June 2006, visit to Dr. Dowling:

It was still, you know, excruciating.  It just - - it was never stopping,
you know, they - - they gave me medicine, you know, the medicine would
knock me out, you know.  I would get rest, but when I woke up, it was just
the same thing.  It was just over and over. (T. 19).

Claimant’s testimony reflects that she underwent numerous diagnostic studies, to include a CT 

and myelogram as well as a diskogram.  

Dr. Sam Murrell, a Memphis orthopedic surgeon, performed a diskectomy on the

claimant in September 2006.  In describing the condition of her back following the September

2006, surgery by Dr. Murrell, claimant testified:

It was - - it was the same and I was upset with him because I - - 
in my mind, I thought as soon as he does this, you know, I’m going to 
get this relief.  And I - - I had a few words with him, and the tried to 
explain to me, he said I - - 

Okay.  I had words with him.  I was upset because the pain was
still there and he offered another surgery. (T. 20).

The claimant concedes that prior to the offer of additional surgery Dr. Murrell considered other 

treatment options, to include steroid injections by Dr. Dowling, and physical therapy.  

On March 3, 2007, claimant underwent a second surgical procedure under the care of Dr.
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Murrell.  Regarding the results of the second surgical procedural claimant testified:

Well, you know, with all the medicines, I felt like walking on 
cloud nine.  Now, automatically, the burning in the foot stopped.  He
did fix that.

But I got this - - this other mess that was - - had formed from
this, I guest I didn’t have before that it was, you know. (T. 21).

Claimant’s testimony reflects that the burning sensation in her foot had been present since the

occurrence of the May 5, 2006, injury, and remained until the second surgical procedure [fusion]

was performed in March 2007.

While the claimant was released to return to work by Dr. Murrell in June 2007, she has

not worked since May 5, 2006.  Claimant described the impact of the May 5, 2006, injury on her

physical activities:

Everything in my life changed.  It’s like - - I can’t stand at the
sink to do the dishes, can’t vacuum, can’t reach over your - - make your
bed.  You can’t - - my life just went plop, you know, I was a real active
person, you know, I’m just get up and go type person.  My get up and go
don’t go, you know, I have limits.  I know when I stretch too far.  I may 
be down in the bed, you know, three days after that.  I want to get up and
do it, but - - (T. 22).

The claimant’s testimony reflects that while the character of her pain has changed from that she

experienced immediately following the May 5, 2006, injury and first surgery from that

experienced following the March 3, 2007, surgery, it has nevertheless remained presence. 

Claimant noted that she is now on medication to address her depression as well as her pain:

They have me on a Fentanyl patch, a pain patch.  They’ve got me
on Cymbalta for depression.  They’ve got me on Xanax for my nerves and
blood pressure medicine because my blood pressure is just off the charts.
(T. 23).

Claimant denies that she has ever sold any of the medications prescribed to her by Dr.
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Murrell.  Regarding the accusation of the afore as reflected in the medical records, claimant

explained:

Yes, sir.  I had a - - we have a grandchild and the mother was
on crystal meth and we were trying to get the grandchild, and we had
an altercation.  She had left the baby at a meth house, and we got wind
of it and went and got this child, which we had to give the child back.
It is her child.  But there was a big altercation, and I told her I was[n’t] 
going to quit until we got that child.  Well, where I live is a small town.
She went to my pharmacy which is her preacher’s wife’s workplace, 
and told them that I was selling her my meds, which was a lie.  But she
had told it to the pharmacist - - the one that was training, the man that
owns it, Jean, that’s known me all my life wouldn’t have paid a bit of 
attention to this girl because he knew she was on drugs, but his pharmacist
did not know.  So she in return calls my surgeon and tells my surgeon
this, and he stopped my medication that day. (T. 24).

Claimant credibly testified that she has never sold her prescription medication, noting that she

needs them to function.  The claimant has been seeing her family physician, Dr. Frank, since her

treating surgeon, Dr. Murrell, declined to further prescribe her medication.  Claimant elaborated

regarding her family physician:

Yes.  He - - he was the one that got me straightened up on my meds
and got me to where I can, you know, kind of function. (T. 25).

Finally, during direct examination claimant explained why she was unable to work, even 

following the second surgery:

No, no.  I - - you know, maybe if I didn’t have to take all the 
medicine to stop the pain in my leg and the - - and in my back, maybe
I could, but I don’t - - as far as functioning, you know, to work at job
or to lift or to stand because I have to lay periods of time because the 
leg really gets bad and - - unless they can supply me with, you know, 
something that I can sit, lay and walk period of times, you know, no.
I would say no. (T. 25).

During cross-examination, claimant acknowledged that she has been known as Sheila
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Davis and that her maiden name is Swaite.  Claimant confirmed that she is the individual

identified in the medical records with the afore last names.  Claimant acknowledged providing a

deposition to respondents in March 2008, during which she provided a history of the 2004, injury

with back pain and pain down her left leg as a result of stepping of a ladder.  Claimant also

acknowledged occasionally having pulled muscles while employed by Addison Shoe for which

she sought treatment under the care of Dr. Jacobs.

The claimant’s first back surgery was performed by Dr. Friedman on January 19, 2005. 

At the time of the afore claimant had complaints of low back pain, left leg pain and left foot pain. 

Claimant maintains that she received relief from her symptoms as a result of the surgery, and that

she had no problems thereafter until the May 5, 2006, injury.  Regarding any restrictions placed

on her by Dr. Friedman following the 2005, surgery claimant testified that she was sure that he

did, however she did not remember any in particular.

Claimant asserts that she was physically capable of performing her job duties in the

employment of respondent #1 at the time of her hire.  Claimant disputes the presence of the metal

cages at the time she was hired:

No, sir.  That was not - - those cages were not there when I 
first was hired in.  They pulled them out on pallets.  Those cages were
brought in after I was hired in.  She told me the only thing that I would
have to lift would be a pallet. (T. 30).

Claimant maintains the pulling of the cages was part of her job, in that she was instructed to pull

it toward her work table.  Claimant concedes that there were some floor jacks present, however

added:

They have floor jacks if you could find one, use it.  If you did
not, you were told to pull it to your table.  On my thing, it states that 
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they had more floor jacks ordered because there was not enough for 
the room.  It was the plant.  They took them to the other side.  You 
could never find it.  They did not want the production to slow down.
She flat told me to pull it to my table just like this.  Here’s my area
where I worked.  They would line me - - (T. 31).

Claimant acknowledged being released in June 2007, to light duty by Dr. Murrell

following the second surgery in connection with the May 5, 2006, accident.  Further, claimant

concedes that she did not seek employment with anyone following the June 2007, light duty

release.  The claimant applied for social security disability listing as disabling conditions her

back, leg, blood pressure, migraines, and depression, and is awaiting a hearing on same having

been denied twice.

The testimony of the claimant reflects that following her 2005, surgery by Dr. Friedman,

she called his office and requested pain medication refills.  Claimant does not dispute the

contents of the medical records of Cross Ridge Community Hospital regarding a December 2005,

visit with complaints of back pain.

Claimant denies selling her pain medication which was prescribed in connection with her

May 5, 2006, injury and subsequent surgeries.  Claimant attributes any running out of medication

before the allotted time period to the fact that she may have taken “a little more” than she should

have in an effort to relieve her pain.

On redirect examination, claimant testified with specificity regarding her job duties in the

employment of respondent #1:

I was hired there to - - basically to run a drill.

Is’s called drilling.  It’s a - - a drill hangs from the wall.  I have
a box of screws right here, and I have a bottom base of a - - of a baby
walker flipped upside down and I take the little rollers that - - that, you
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know, that’s got four rollers on it and set it to the side.  (T. 39).

Claimant begin he employment with respondent #1 in February 2006.  At the time of the May 5, 

2006, incident, claimant testified regarding her job duties:

They had me on head of the line in May.  I had to inspect 
and - - which you unload your work, you know, inspect, tag and
set it to the side. (T. 39).

Claimant estimated that during the course of a work-day she moved six to nine of the cages 

because she was fast on the line:

Yes, sir.  I would go through them and pull them out of the way,
you know, bring my next one forward, unload what I could before I had 
to crawl in, and then I had to crawl in the cage and get my work out.  And
then when that was done and I did that section, I pulled it over to the side
and brought the next one forward.  They bought me out three at a time
because I was fast. (T. 40).  

Claimant maintains that she had recovered from the 2005 back surgery at the time of her 

employment by respondent #1 in February 2006, noting that if the same was not the case she 

could not have performed the job.  Claimant added:

You know, it wasn’t hurt, you know, I was fixed.  It, you know, 
so what I took a pain pill every now and then, you know, you know, it
wasn’t like my back was hurting or I was issued pain medicine for 
migraines, you know, it was just pain medicine was what I took.  It 
wasn’t that my back was injured and a lot of that I just don’t recall. (T. 41).

Finally, the claimant’s testimony reflects that the 2004 injury sustained while stepping of a ladder

occurred during her employment with Wal-Mart, however it was not filed as a workers’

compensation claim.

Mr. Rodney Carroll Milton and the claimant have been married for approximately six (6)

years.  With respect to his observation of the claimant following the 2004 injury and 2005,
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subsequent surgery by Dr. Friedman, Mr. Milton testified:

Yeah.  After her  - - Dr. Friedman’s surgery, yeah, she bounced
right back, I mean, she would have pains, you know, on and off, but we
fished, we camped.  I mean, she was an active woman, up until she hurt
that - - her back - - if I went fishing, she went. 

House - - oh, yeah, she - - clean-free till she got hurt and then 
after that, you know, I’d do it, her daughter does it and her son helps,
my son helps. (T. 43).

Mr. Milton elaborated on the claimant’s condition since the May 5, 2006, injury:

I had to - - had to help her out of the car that very day, help 
her in the house, help her in the bed, help her get up the next day to
the doctor.  She, I mean, she - - if anybody’s had back pain before, 
you know, they - - it’s tough. (T. 43-44).

Mr. Milton’s testimony reflects that he did not observe appreciable improvements in the 

claimant’s physical abilities following the second surgery of March 2007, in connection with the 

May 5, 2006, injury.  Mr. Milton did allow, with respect to the claimant’s present status:

Well, not really.  She’s - - if she takes her medicine, she can be 
mobile, you know, but not nothing like she was, but, no, she’s nothing
like before. (T. 45).

A review of the extensive medical in the record reflects the earliest entry of back

complaint by the claimant was documented in a January 10, 2001, chart note of her primary care

physicians, Drs. Hayes, Young, & Jacobs.  The afore chart note reflects that the claimant

complained that her back was hurting worse following an injury to the back a month earlier.  The

claimant was prescribed Flexaril, Celebrex, and Darvocet in the treatment of her back complaint. 

A subsequent visit of January 16, 2001, noted that while the claimant maintained that the

medication was not working, a physical examination disclosed a full range of motion. (R1X1, p.

652).  
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A June 9, 2003, radiology report of Cross Ridge Community Hospital regarding the

claimant’s lumbar spine reflects possible chronic deformity due to transition of vertebra at the

L5-S1 level.  The afore was the product of an emergency room visit by the claimant. (R1X1, p.

630-631).  The claimant was again seen at the emergency room of Cross Ridge Community

Hospital on August 5, 2003, following a fall as home in which she felt a pop in her right knee. 

The medical records regarding the afore reflect that the claimant complained of low back pain for

which she was provided Vicodin and Flexaril. (R1X1, p. 627-629).

On October 21, 2003, the claimant was seen at Wynne Medical Clinic.  The office note

relative the afore visit reflects that the claimant relayed injuring her hip three weeks earlier, “after

stepping down off of a ladder”.  The claimant’s complaint was treated with Decadron, a Medrol

Dosepak, and Bextra..  The chart note of the claimant also reflects the entry “no narcotic”.

(R1X1, p. 624-625).  The claimant was seen at the emergency room of Cross Ridge Community

Hospital on December 30, 2003, with complaints of low back pain radiating into both legs.

(R1X1, p. 622-623).

A November 26, 2004, entry relative to the claimant in the records of the Wynne Medical

Clinic reflects that the claimant relayed experiencing an electricity shot sensation in her foot two

weeks earlier, and as a consequence of same she was referred to Dr. Eddy Caldwell for

evaluation.  The claimant was seen by Dr. Caldwell at Cross Ridge Community Hospital on

November 29, 2004, for evaluation of the radiculopathy and foot pain.  As a consequence of the

afore, a MRI of the lumbar spine was scheduled and a referral to Dr. Hudson at Semmes-Murphy

Clinic in Memphis was scheduled.  The November 30, 2004, MRI of the claimant’s lumbar spine

disclosed a moderate disc protrusion central and eccentric to the left. (R1X1, p. 598-607).  
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The claimant was seen by Dr. Hudson on December 1, 2004, who concluded that the

complaints of migraine headaches and back pain were muscular, for which he prescribed Soma

and Lortab.  Dr. Hudson disagreed with the radiologist who read the claimant’s MRI test results.

(R1X1, p. 595-597).  

On December 13, 2004, the claimant was evaluated by Dr. Harry Friedman, a Memphis

neurosurgeon, pursuant to a referral by Dr. Jeffrey Barber for complaints of low back pain.  Dr.

Friedman’s impression of the claimant’s complaint, following his examination and review of the

November 30, 2004, MRI performed at Cross Ridge Community Hospital, was that of herinated

necleus pauposus at L5-S1 on the left.   While the claimant initially selected the treatment option

of a pain clinic, when she did not receive any relief as a result of same, surgery was ultimately

performed on January 19, 2005, in the form of a partial hemilaminectomy L5-S1 on the left with

removal the ruptured disk. (R1X1, p. 522-596).  

During a February 17, 2005, office visit, Dr. Friedman noted that the claimant reported

her pre-operative pain was gone, however she was having pain in her left foot.  The office note

concludes by noting the claimant was encouraged to increase her gradually increase her activity

level. (R1X1, p. 510).  The medical evidence in the record does not reflect documentation of

appreciable active medical treatment being received by the claimant regarding her low back

subsequent to February 17, 2005, until May 6, 2006, which was following the reported May 5,

2006, injury in the employment of respondent #1.

On May 6, 2006, the claimant was seen by Dr. James Jacobs, the designated medical

provider of respondent #1.  The office noted regarding the afore visit reflects a history of pulling

on the cage, with an onset of lumbar pain and left leg pain. (R1X1, p. 500).  The claimant was
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prescribed Flexeril and directed to remain off work.  On May 18, 2006, the claimant underwent a

MRI pursuant to the directions of Dr. Jacobs.

 On June 8, 2006, the claimant was evaluated by Dr. David J. Dowling, at Orthomemphis,

relative to her complaints growing out of the May 5, 2006, accident.  The June 8, 2006, report

relative to the claimant reflects, in pertinent part:

HISTORY: Ms. Milton is a 45 year-old, white female with complaints
of back and left leg pain she relates to lifting at work on 5/5/2006.  She
has been treated locally by her primary care physician since that time
and has had an MRI as well as steroids but continues to have complaints
of back pain with radiation into the left leg in an L5 distribution.  She 
complains of a burning, sharp, throbbing pain that has increased since
onset; worse with activities, more specifically with walking.  She has had
previous lumbar surgery in 2004 by Dr. Friedman for left leg pain and 
has done well since then and did return to work without any problems. 
(R1X1, p. 487).

Following his examination Dr. Dowling assessed the claimant’s complaint as left L5 radicular

pain with previous L5-S1 laminectomy, for which he recommended pursuing an epidural steroid

injection at left L5, prescribed Zanaflex and Lortab, and directed the claimant to remain off work. 

At the time of the claimant’s July 5, 2006, follow-up visit with Dr. Dowling, a CT myelogram

was recommended.  On July 17, 2006, the afore studies were carried out, and resulted in the

impression of postoperative scan with no definite recurrent disc herniation. (R1X1, p. 471-486).

On August 4, 2006, the claimant underwent a diagnostic lumbar discogram under the care

of Dr. Dowling.  The report regarding the afore reflects, in pertinent part:

INTERPRETATION: This is felt to be a valid diagnostic lumbar 
discogram.  There was no abnormal pain behavior or responses.  
Provocation of the L5-S1 did reproduce with full concordance the 
typical back pain with delayed onset of concordant left leg pain.
Should the post discogram CT show a disc lesion in the foramen at
L5-S1, then consideration for lumbar fusion could be entertained. (R1X1, p. 456).
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On August 18, 2006, the claimant was evaluated by Dr. Samuel E. Murrell, III, a 

Memphis orthopedic surgeon, pursuant to a referral by Dr. Dowling, for possible surgical 

intervention.  The August 18, 2006, report regarding the afore reflects, in pertinent part:

IMPRESSION:   Left L5-S1 radiculopathy with probable recurrent 
herniated nucleus pulposus.

PLAN:   I have discussed the findings with the patient.  Her examination
certainly is consistent with a disc herniation and her studies suggest
that she may have a recurrent disc herniation.  I have told her that I
think she is failing nonoperative, conservative treatment and I would 
recommend consideration of a lumbar discectomy.  I have told her
that her age and given the findings on the study I would not proceed, at 
this time, with a fusion fo the lumbar spine.    We discussed the risks 
and benefits, alternative treatment options and expected outcome of 
lumbar microdiscectomy.   .   .   .  We discussed the possibility of a 
dural tear necessitating repair and the possibility of ongoing or worsening
of symptoms despite surgery or the possible need for fusion at a later
date.  She does wish to proceed with surgery and this will be scheduled
pending approval from her insurance carrier.  Her work status remains
unchanged per Dr. Dowling. .   .   (R1X1, p. 448-449).

On September 7, 2006, the claimant was admitted to Baptist Memorial Hospital in Memphis,

under the care of Dr. Murrell for surgery - left L5 hemilaminotomy and L5-S1 discectomy.  The

preoperative diagnosis was left L5-S1 radiculopathy with presumed L5-S1 recurrent disc

herniation.  The claimant’s postoperative diagnosis was that of L5-S1 recurrent disc herniation

with mixture of scar and disc material at L5-S1. (R1X1, p. 372-443).

The medical reflects that following the September 7, 2006, surgery, the claimant

continued to receive active medical treatment relative to complaints attributed to the May 5,

2006, accident.  During a February 14, 2007, visit to Dr. Murrell, the claimant relayed her

continuing complaints:

HISTORY OF PRESENT ILLNESS:   Sheila Milton is a 45-year-old
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female who presents with the above mentioned complaints.  She has
undergone a left L5-S1 discectomy but, unfortunately, has had ongoing
symptoms.  Repeat studies suggest that there may still be a very far
lateral discectomy protrusion.  She is here today stating that her symptoms
are so severe that she now wishes to proceed with surgery as the epidural
steroid injection she recently underwent did not improve her symptoms. .

*       *       *

IMAGING STUDIES:   Her most recent MRI scan suggests that she has
minimal epidural fibrosis and that there is a left lateral herniated nucleus
pulposus with secondary border line foraminal stenosis and impingment
of the left L5 nerve root.

IMPRESSION: Left L5-S1 radiculopathy.

PLAN:   I have discussed the findings with the patient.  We discussed 
proceeding with lumbar decompression and interbody fusion. . . . .   . .
(R1X1, p. 302-303).

On March 8, 2007, the claimant was admitted to Baptist Memorial Hospital in Memphis under 

the care of Dr. Murrell and underwent the lumbar decompression and interbody fusion. (R1X1, p. 

165-298). 

The claimant was again seen by Dr. Murrell on April 20, 2007, at which time she was

released to return to work effective May 1, 2007.  The claimant was released to sedentary work

during the afore and directed to follow-up with Dr. Murrell in six (6) weeks.  (R1X1, p. 142-

143). 

On May 1, 2007, the claimant was admitted to Methodist Hospital for surgery under the

care of Dr. Murrell with a preoperative diagnosis of “right L4-5 radiculopathy with migration of

Capstone interbody device”.   During the afore the claimant underwent a “right L4-5

hemilaminotomy revision with removal of Capstone interbody device”.  The claimant was seen

in follow-up by Dr. Murrell on May 18, 2007, at which time he recommended that she remain on
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sedentary light duty. (R1X1, p. 131-132).

The claimant was seen by Dr. Murrell on June 20, 2007.  The office note relative to the

afore visit reflects, in pertinent part:

The patient returns for follow-up visit.  She is now approximately
3 months from undergoing her L5-S1 decompression and fusion.
She states that overall she is doing better.  She states that she has
good and bad days, and that the sharp pain that she had down left 
leg has resolved.  She states that when she was released to restricted
duties, that she was terminated by her employer.  She is here today
to discuss her further treatment recommendations.

PHYSICAL EXAMINATION: On examination, her incisions have
healed nicely.  There is no erythema, warmth, or drainage.  She has
no focal motor deficits.  She does report some mild decreased sensation
in an L5 distribution.  She has no nerve root tension signs.

IMAGING STUDIES: Her plain film radiographs show her fixation to
be intact and stable, and it appears as though she may be getting a fusion
over L5-S1; although it is difficult to tell.

IMPRESSION: Status post L5-S1 decompression and fusion.

PLAN: I have told her, at this point, she is making good progress.
I do think that we could advance her to light-duty with no lifting more
than 20 lb.  Unfortunately, I think that she will most likely always have
restrictions given the nature of her symptoms and injury.  I have told her
that I think she is essentially reaching maximum medical improvement
and a (20%) impairment rating assigned based upon the AMA Guides to
the Evaluation of Permanent Impairment, Fourth Edition.  I have told her
that I would like to see her back again in 3 months to repeat radiographic
evaluation.  Sh will follow-up sooner if there are any problems.  She is 
given a renewal on her prescription for Soma and Vicodin. (R1X1, p. 103).

The claimant was next seen by Dr. Murrell on August 27, 2007, at which time she reported no 

change from the prior visit.  The office note reflects, in pertinent part:

PHYSICAL EXAMINATION: On examination, she has no focal motor
deficits, but does have some decreased sensation in an L5 and S1 distribution
on the left side.
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IMAGING STUDIES: Plain film radiographs are obtained, and I am
still not certain that I see a solid, bony fusion.  Her graft appears to be 
appropriately placed.

IMPRESSION: Status post L5-S1 decompression and fusion, improved,
but not completely resolved symptoms.

PLAN: At this point, I am going to recommend a referral for an epidural.
Her work status remains unchanged.  She is given a renewal on her 
prescription for Lortab 7.5 mg, as well as, a prescription for Soma. (R1X1, p. 89).

On October 2, 2007, the claimant was admitted to the Surgery Center at Saint Francis

under the care of Dr. David Dowling with preoperative diagnosis of lumbar postlaminectomy

syndrome.  During the afore the claimant underwent the following procedures: left L5

transforminal epidural steroid injection under fluoroscopic guidance; left S1 selective spinal

nerve block under fluroscopic guidance; and monitored intravenous conscious sedation, less than

30 minutes. (R1X1, p. 77-79).  

The claimant was seen by Dr. Murrell on October 15, 2007, following the procedure by

Dr. Dowling.  The office note relative to the visit reflects, in pertinent part:

.    .   .  Unfortunately she has not had any significant relief with the
injection.  In fact, she states for a couple of days she felt like her 
symptoms were flared.  She presents today complaining primarily of
symptoms in more of an L5 distribution than S1 distribution on that 
left side. .    .   .  She is requesting a renewal on her pain medicine and
muscle relaxers.

*       *       *

PHYSICAL EXAMINATION: On examination, she has no focal motor
deficits.  She has some mild decreased sensation an L5 distribution.

IMAGING STUDIES: Plain film radiographs are obtained and show her
fixation intact.  It appears as if she may have some slight consolidation at
the disc space, but I am not certain that she has a solid fusion.



19

PLAN: She is requesting a referral to physical therapy and I have provided
her with this.  I have also recommended consideration of a TENS unit.  She
will follow-up with me in 3-4 month’s time or sooner for any problems.  She
is given a renewal on her pain meds. (R1X1, p. 71).

The medical in the record reflects that the claimant continued participated in the physical therapy

and utilized a TENS unit, both prescribed by Dr. Murrell, between the October 15, 2007, and her

follow-up visit of January 21, 2008.  Additionally, the medical evidence reflects that the claimant

was prescribed medication to address her symptoms of spasms and pain.  The office note of

January 21, 2008, relative to the claimant’s visit to Dr. Murrell reflects, in pertinent part:

.    .    .   She is almost a year out from her L5-S1 decompression and fusion.
Unfortunately, she has not been compliant with her postop program.  She
continues to complain of pain down that left leg.  She has continued to 
require narcotic pain medicines.  She is inquiring as to what more can be
done.

*       *       *

PHYSICAL EXAMINATION: On examination, she has no focal motor
deficits, but does have some decreased sensation in an L5 distribution.

IMAGING STUDIES: Plain film radiographs are obtained.  Her fixation
is intact.  I do see some evidence of bone formation; although, I am not
convinced that she has a solid fusion.

IMPRESSION: Status post L5-S1 decompression and fusion, with ongoing
pain.

PLAN: I have discussed the findings with the patient, and I have told her
that I would like to get a CT scan to make certain that there is nothing that
would account for her ongoing symptoms, and to make certain that she does
have a solid fusion.  She will follow-up after this has been completed.  She
is given a renewal on her prescription for Lortab and Soma. (R1X1, p. 33).

The last contact with Dr. Murrell’s office involving the claimant is a March 3, 2008, chart note

regarding call-in prescriptions and allegations of selling the prescribed Lortab. (R1X1, p.9).     
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The deposition testimony of Dr. Sam Murrell, a Memphis orthopedic surgeon, was

obtained on June 16, 2008, and included in this record as Joint Exhibit #1.  Dr. Murrell testified

that he first saw the claimant on August 18, 2006.  Prior to being seen by Dr. Murrell, the

claimant was seen by another physician at OrthoMemphis, Dr. David Dowling, as a workers’

compensation referral through the insurance company.  

During his deposition Dr. Murrell testified regarding the findings of the diagnostic studies

performed on the claimant:

I think the study I had when I saw her was the - I may have had
that.  I know I had the myelogram at that time.  Actually, I’m looking
at my note, and I commented that her MRI study was reviewed and that
there was a soft tissue abnormality.  It was difficult to distinguish whether
it was a recurrent disc herniation or scar tissue.

Then on her myelogram, there was also seen a soft tissue density.
(JX #1, p. 10-11).

During the laminectomy Dr. Murrell acknowledged the presence of a small amount of disc 

material along with a significant amount of scar tissue.  The testimony of Dr. Murrell reflects that

structurally it was unclear from the studies if his findings regarding the claimant were the product

of an acute process that would be the result of an on-the-job incident.  Dr. Murrell’s testimony

also reflects “I don’t think there was as way to tell”. (JX. #1, p. 12).

The last record regarding the claimant in the file of Dr. Murrell is a March 21, 2008, chart

note reflecting that the claimant’s medical records were faxed to Parker Pain Management Clinic

in Memphis to try to assist in getting the claimant some pain management.  Regarding the March

3, 2008, chart note in the claimant’s records involving the allegation of selling pain medicine, Dr.

Murrell acknowledged that the claimant denied the allegation.  The claimant later asked if she

could be referred for pain management, which was done.  
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While acknowledging that the claimant called frequently for pain medicine, Dr. Murrell

does not attribute the same to “drug-seeking behavior”.  Dr. Murrell’s testimony reflects,

regarding the afore:

I’m not sure if I’m following your question.  She certainly
asked for a lot of medicine.  Was it pain seeking in the sense that - 
not in the sense that we would see her perhaps showing up at the ER
or that we had information that she was getting pain medications from
multiple individuals or that she seemed to be coming up with new 
complaints or telling us that certain medications were intolerable.

Her complaints were fairly straightforward, in that she stated
she was hurting and requested pain medicine.  Do I think that she 
called frequently for pain medicines?  Yes. 

*       *       *

I’m not certain I know what you’re driving at by characterizing
her in that light.  I think she felt she had pain, and she was calling 
and asking for medicines.  I don’t think she was concocting stories of
why she needed the medicine. (JX #1, p. 14).

Dr. Murrell further testified regarding the objective basis to support the claimant’s pain 

complaints:

No.  I don’t want to go that far.  We had re-imaged her, and we
told her we did not feel there was a need for further surgery.  We told
her that there were certainly cases where individuals had a problem that
did not respond to surgery in the way everybody had hoped for, and that
certainly appeared to be the case.

She continued to have complaints of pain, but we had nothing 
objective that would provide an explanation for why she was having 
such an ongoing need for medication. (JX. #1, p. 15).

Dr. Murrell was questioned regarding the 20% anatomical rating assessed the claimant. 

After noting that the rating was assigned based on the AMA Guides Forth Edition, Dr. Murrell

explained:

It was essentially based upon the her having had surgery designed
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to produce a fusion.

*       *       *

(Consulting Guides)    If you look at Table 74 which has 
thoracolumbar spine impairments, Impairment Category 4, loss of 
motion, segment integrity or multi-level neurologic compromise, the
impairment to the whole person is 20 percent.  (JX. #1, p. 16).

Dr. Murrell offered, with respect to any impairment growing out of the simple 

diskectomy as that performed on the claimant by Dr. Friedman, that the same would be 8% if

there were no residual signs or symptoms [pain or rigidity], and 10% if there were residual

symptoms.  Dr. Murrell’s testimony reflects that the 20% impairment he assessed the claimant

was not the product of a combination of all of her surgeries:

The 20 percent is assigned based on someone having a fusion.
The way the Fourth Edition is set up, it doesn’t necessarily sort out 
multiple procedures.  They do speak of an individual having subsequent
procedures and rating that way.  A second operation is given a 2 percent
impairment rating, and an additional surgery would be given a 1 percent
impairment rating. (JX. #1, p. 17).

Regarding the role of the claimant’s prior surgery played in her subsequent medical treatment

under the care of Dr. Dowling and Dr. Murrell, the testimony of Dr. Murrell reflects:

I think you can say that - I don’t think you can say that she had
her current need for surgery based upon whether or not she’d ever had
a previous surgery. (JX. #1, p. 18).

Regarding the differences between the claimant’s first MRI pursuant to the direction of

Dr. Jacobs and the later MRI, Dr. Murrell explained that the later MRI provided a better

understanding that there was in fact a herniation present whereas the first MRI was not definitive.

Dr. Murrell continued regarding the variables which impact the MRI:

Correct.  There are differences in the strength of the magnets.
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Certainly it’s a picture.  While it’s not equivalent to saying there was
different lighting on the subject, that’s probably the easiest way to try
to understand it in layman’s terms. (JX. #1, p. 20).

Dr. Murrell established that in his opinion to a reasonable degree of medical certainty the

presence of recurrence of a previous disc herniation regarding the claimant, as reflected in the

September 7, 2006 operative report - recurrent L5-S1 HNP with impingement on the left nerve

root.

Dr. Murrell testified that he had no reason to believe that the claimant’s herniated disc

was not herniated as a result of the May 5, 2006, work-related injury.  There was a herniation and

scarring which ultimately brought about the need for the March 8, 2007, fusion surgery in the

treatment of the claimant’s injury.  Regarding any physical limitations that he would place on the

claimant at the last time he saw her, Dr. Murrell testified:

I think it’s difficult to put an absolute weight limit.  She certainly
complained of pain with activity.  I think out of fairness to her, I would
probably defer to some sort of functional capacity evaluation. (JX. #1, p. 22).

Dr. Murrell noted that the last work status form completed for the claimant was January 21, 

2008, which placed her on sedentary restrictions.  Dr. Murrell added:

I think it would be - it probably would be good to proceed with
an FCE to give a more objective basis of her physiologic parameters as
she participates in activities. (JX. #1, p. 26).

Dr. Murrell elaborated:

Right.  Sedentary work is essentially lifting ten pounds maximum
occasionally and walking, standing and lifting or carrying light tools.
It even goes on to say, “. . . although a sedentary job is defined as one
which involves sitting jobs, if occasional walking and standing are required
and all other sedentary work criteria are met.” (JX. #1, p. 26).

Dr. Murrell also observed, regarding the source of the claimant’s symptoms, a disc
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herniation verus scar tissue:

We would make the assumption - if we thought she didn’t have a 
disc herniation before and she was asymptomatic and then had a disc
herniation on a study afterwards that was the only difference, then we 
would assume that would be the source of the symptoms. (JX. #1, p. 24).

Dr. Murrell testified that the presence of disc material, observed at the time of the September 7, 

2006, surgery, was not inconsistent with the fact that the claimant had a recurrence of a previous 

disc herniation.  Respect to the susceptibility to recurrent herniation as a result of a previous disc 

herniation, Dr. Murrell’s testimony reflects:

I don’t know that they’re more susceptible.  We know that 
somebody’s likelihood of recurrence is somewhere between five and
ten percent over their lifetime, but I don’t think we have any studies
which would suggest that someone having a previous surgery makes
them more susceptible to a disc herniation. (JX #1, p. 26-27).

The testimony of Dr. Murrell reflects that the reason for the September 7, 2006, surgery on the 

claimant was disc scarring and the herniation together. (JX. #1, p. 27).  With respect to the 

surgical treatment of the claimant’s injury, Dr. Murrell testified:

I think we were certainly hoping that we would find disc material.
If we thought there was nothing but scar tissue there, we would not have
proceeded with surgery because those people typically don’t do well.  We
had a long conversation with Ms. Milton, and I believe her husband was 
there.  I know the Case Manager was there.

I spoke with Dr. Dowling about it; and every one felt that proceeding
with surgery was the appropriate step, including her Case Manager. 

*       *       *

In think our presumptive diagnosis was that she had a recurrent 
disc herniation.  Are there cases where it’s abundantly more clear that 
that’s what you’re going to find in surgery?  Yes. (JX. #1, p. 28).

Dr. Murrell testified that he does think that the claimant’s scare tissue was contributing to her 
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symptoms to some degree.  Dr. Murrell acknowledged that the scar tissue would be a natural and

probably consequence of the earlier disc herination and surgery and the healing process that

occurred subsequent to that.  Additionally, Dr. Murrell concurred that the condition of the

claimant’s L5-S1 level at the time he performed surgery would have been consistent with it being

an extension or continuation of what the claimant had previously suffered at that level. (JX. #1,

p. 30).

Dr. Jerry Engelberg, a Memphis neurosurgeon, testified that he was the claimant on one

(1) occasion pursuant to a referral of Dr. James Jacobs, a Wynne, Arkansas physician.  At the

time of her visit to Dr. Engelberg the claimant relayed a history of her May 5, 2006, injury in the

employment of respondent #1.  Dr. Engelberg testified:

.   .   .  She had pain in her lower back that went down her left leg
down to her foot.  She had been off work since the injury.  She had been to
physical therapy, and she had been given steroid dose packs.

A very important part of her past medical history is that Dr. Harry
Friedman, a neurosurgeon in Memphis, did a left lumbar 5 disc operation
on her two years prior to this time. (RX1, p. 6).

Dr. Engelberg testified that claimant brought in a May 18, 2006, MRI of the lumbar spine, which

he reviewed:

I did not see any lumbar disc abnormalities.  There was some 
enhancing scar tissue at lumbar 5-sacral 1 on the left where her previous
surgery was done, but I did not feel from any findings on that study that
I could benefit her with a surgery. (RX1, p. 6).

Dr. Engelberg’s testimony reflects that he did not seen anything on the MRI which would suggest 

that the claimant had any objective findings of an acute injury versus just the scar tissue.  Dr. 

Engelberg testified that he found no evidence of a recurrent disc injury.  The testimony of Dr. 

Engleberg further reflects:
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If there is scare tissue with no clear-cut evidence of a recurrent
disc in my hands, I don’t feel that I can benefit a patient with surgery. 
(RX1, p. 8-9).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On May 5, 2006, the relationship of employee-employer-carrier existed among the

claimant and respondents #1, when the claimant earned an average weekly wage of $274.66,

which corresponds to weekly compensation benefit rates of $183.00/154.00, for temporary

total/permanent partial disability.

3. On May 5, 2006, the sustained an injury arising out of and in the course of her 

employment which rendered her temporarily totally disabled for the period beginning May 6,

2006, and continuing through the end of her healing period on June 20, 2007.

4. Respondents #1 have failed to prove the necessary elements of the Shippers 

defense by a preponderance of the evidence, such that the same does not serve a bar to the

present claim for workers’ compensation benefits.

5. The claimant has sustained a permanent physical impairment in the amount of 

20% to the body as a whole as a result of the her May 5, 2006, compensable injury in the

employment of respondent #1.

6. Respondents #1 shall pay all reasonable hospital and medical expenses arising out

of and in connection with the claimant’s compensable injury of May 5, 2006.
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7. Respondents #1 have controverted this claim in its entirety.

CONCLUSIONS

The claimant asserts that she sustained an injury to her back within the course and scope

of her employment with respondent #1 on May 5, 2006, which required medical treatment,

rendered her totally incapacitated from engaging in gainful employment during her healing

period, and resulted in a 20 % permanent physical impairment to the body as a whole.  Claimant

seeks the afore corresponding workers’ compensation benefits as well as controverted attorney

fees.  Respondent #1 acknowledged that it accepted the claimant’s May 5, 2006, claim as

compensable and paid corresponding temporary total and medical benefits.  Further, respondent

#1 commenced the payment of indemnity benefits to correspond with the anatomical impairment

before controverting the compensability of the claim.  Respondent #1 also asserts Shippers’

defense to the present claim.  The issues of Second Injury Fund liability and the extent of

permanent disability are expressly reserved.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having

been sustained subsequent to the effective date of the afore provision.  In the instant claim the

claimant asserts the occurrence of a specific incident which serves as the basis for her claim for

workers’ compensation benefits.

Compensability

Ark. Code Ann. §11-9-102 (4)(A)(i) defines “compensable injury” as:

An accidental injury causing internal or external physical harm to the
body . . .  arising out of and in the course of employment and which 
requires medical services or results in disability or death.  An injury
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is “accidental” only if it is caused by a specific incident and is 
identifiable by time and place of occurrence.

A compensable injury must be established by medical evidence supported by “objective

findings.”   Ark. Code Ann. §11-9-102 (4) (D).  “Objective findings” are those findings which

cannot come under the voluntary control of the patient. Ark. Code Ann. §11-9-102 (16)(A)(i). 

Heritage Baptist Temple v. Robinson, 82 Ark. App. 460, 120 S.W.3d 150 (2003).

In the instant claim, the evidence preponderates that the claimant sustained an injury to

her back on May 5, 2006, while attempting to move a metal cage within the course and scope of

her employment.  The credible evidence reflects that the claimant reported the injury to

appropriate supervisory personnel of respondent-employer at the time of its occurrence.  Further,

the evidence disclosed that the claimant sought medical treatment relative to the back injury on

May 6, 2006, and relayed a consistent history of the injury to each of her medical providers.  A

review of the medical records generated in connection with the claimant’s treatment following

the May 5, 2006, accident reflects the presence of objective findings in her back, to include

spasms, swelling, and MRI test results.

It is undisputed that the claimant suffered a prior herniated disc in her lumbar spine which

resulted in surgery in the form of partial hemilaminectomy L5-S1 on the left with the removal of

the ruptured disk.  The surgery was performed by Dr Harry Friedman on January 19, 2005.  The

medical in the record reflects that the last documented contact the claimant has with Dr.

Friedman’s office regarding her back was in February 17, 2005.  

The claimant commenced her employment with respondent #1 on February 12, 2006,

after having worked approximately three (3) months for Dollar General.  There is no evidence to
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reflect that the claimant experienced physical limitations or restrictions in the discharge of her

duties in the employment of respondent #1 prior to the May 5, 2006, accidental injury to her

back.  The claimant presented specific details of the mechanism of her May 5, 2006, injury to her

back and the corresponding symptoms she experienced immediately thereafter.  The injury was

reported to appropriate supervisory personnel of respondent-employer by the claimant.  The

claimant sought and obtained medical treatment in connection with the May 5, 2006, injury on

May 6, 2006.  It is noteworthy that there is no medical evidence in the record reflecting that the

claimant sought or obtained medical treatment regarding her back following a March 18, 2005,

office visit to Wynne Medical Clinic until the May 6, 2006, visit following her May 5, 2005,

work-related accident.

The claimant was initially seen at OrthoMemphis by Dr. David Dowling on June 8, 2006,

pursuant to a referral by Dr. James Jacobs relative to the injury growing out of the May 5, 2006,

work-related accident.  Ultimately, the claimant was referred by Dr. Dowling to Dr. Samuel E.

Murrell, III, also an orthopedic surgeon with OrthoMemphis.  Dr. Murrell performed two (2)

surgical procedurals in the treatment of the diagnosed recurrent L5-S1 disc herniation growing

out of the May 5, 2006, work-related accident.  In addition to the claimant’s medical records

generated as a result of her treatment at OrthoMemphis, Dr. Murrell had access to the claimant’s

prior medical records, to include the treatment received under the care of Dr. Harry Friedman. 

The claimant remained under the care and treatment of Dr. Murrell through March 2008.   

The claimant was only seen by Dr. Jerry Engleberg, a Memphis neurosurgeon, on one

occasion, May 30, 2006.  The greater weight of the evidence relative to the claimant’s objective

findings on diagnostic studies is had with Dr. Murrell, which I find more persuasive than the
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opinion rendered by Dr. Engleberg.  As noted above, Dr. Murrell has greater and more extensive

contact with the claimant; had an opportunity to assess subsequent diagnostic studies; and

observed disc material in addition to scar tissue at the time he performed surgery.  The claimant

has sustained her burden of proof by a preponderance of the credible evidence that she sustained

a recurrent L5-S1 herniated disc injury in the employment of respondent #1 on May 5, 2006,

arising out of and in the course of her employment as a result of a specific incident identifiable

by time and place of occurrence which caused internal harm to the body requiring medical

services and resulting in disability.   Further, the claimant has provided medical evidence

supported by objective findings establishing the injury.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).  Respondents #1 have controverted the

compensability of this claim in its entirety.

Temporary Total Disability Benefits

A claimant is entitled to temporary total disability during her healing period if she shows

by a preponderance of the evidence that she had a total incapacity to earn wages.  Carroll

General Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996).   Entitlement to

temporary total disability benefits for an unscheduled injury is contingent upon a showing that

the claimant is completely incapacitated from earning wages and remains within her healing

period. Arkansas State Highway Department v. Breshears, 272 Ark. 244, 613 S.W.2d 392

(1981).  The healing period is defined as that period for healing of an injury resulting from an

accident.  Ark. Code Ann. §11-9-102 (12).  The healing period continues until the claimant is as

far restored as the permanent nature of her injury will permit.  When the underlying condition

causing the disability stabilizes, and no further treatment will improve the injury, the healing
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period has ended. 

In the instant claim, the credible evidence preponderates that while the claimant

continued to discharge her employment duties following the occurrence of the May 5, 2006,

injury, she remained symptomatic thereafter.  The claimant’s symptoms were such that she

sought and obtained medical treatment on May 6, 2006, for complaints attributable to low back

injury.  The claimant remained under the active care of treating physicians following the initial

medical treatment of May 6, 2006.  The medical evidence document the occasions that the

claimant was released to light duty by her treating physician, Dr. Murrell.  While during a April

20, 2007, visit the claimant was released to light sedentary work by Dr. Murrell effective May 1,

2007, prior to that date she developed complications which required a May 1, 2007, right L4-5

hemilaminotomy revision with removal of Capstone interbody device.  On June 20, 2007, in

addition to addressing the claimant’s impairment rating, Dr. Murrell released the claimant to

light duty work with no lifting greater then 20 pounds.  

The evidence preponderates that the claimant reached maximum medical improvement

and the end of her healing period relative to the May 5, 2006, compensable low back injury on

June 20, 2007.  Likewise, the evidence preponderates that the claimant was temporarily totally

disabled and correspondingly entitled to the payment of temporary total disability benefits for the

period beginning May 6, 2006, and continuing through the end of her healing period on June 20,

2007.  While respondents #1 paid temporary total disability benefits to the claimant in

accordance with the afore, respondents #1 have controverted the compensability of this claim in

its entirety.  

Medical Benefits
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Ark. Code Ann. §11-9-508 (a), mandates that the employer provide such medical services

as may be reasonably necessary in connection with the employee’s injury.  Whether a medical

procedure or device is reasonably necessary is a question of fact.  Air Compressor Equipment v.

Sword, 69 Ark. App. 162, 11 S.W.3d 1 (2000).  The Arkansas Workers’ Compensation

Commission has determined that medical treatment intended to reduce or enable an injured

worker to cope with chronic pain may constitute reasonable necessary medical treatment.  Billy

Chronister v. Lavaca Vault, Full Workers’ Compensation Commission, June 20, 1991,

(D704562).

As noted above, there is no documented evidence in the record to reflect that the claimant

sought or required active medical treatment in connection with her prior low back injury

following the January 19, 2005, surgery, between March 2005, and her compensable injury of

May 5, 2006.  The evidence preponderates that the medical treatment received by the claimant

subsequent to the May 5, 2006, was reasonably necessary in connection with the compensable

injury sustained in the employment of respondent #1.  Respondents #1 are liable for the payment

of the afore medical treatment, to include medication, physical therapy, diagnostic studies,

surgical procedures and medical related milage.  Respondents #1 have controverted this claim in

its entirety.  

Permanent Physical Impairment

Permanent impairment is any permanent functional or anatomical loss remaining after the

healing period has been reached.  Ouachita Marine v. Morrison, 246 Ark. 882, 440 S.W.2d 216

(1969).  Any determination of the existence or extent of physical impairment shall be supported

by objective and measurable physical or mental findings. Ark. Code Ann. §11-9-704 (c)(1)(B). 
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Pursuant to Ark. Code Ann. §11-9-522 (g), the Arkansas Workers’ Compensation Commission

has adopted the Guides to the Evaluation of Permanent Impairment (4th ed. 1993) as an

impairment rating guide.

Ark. Code Ann. §11-9-102 (F) (ii) (a) provides that permanent benefits shall be awarded

only  upon a determination that the compensable injury was the major cause of the disability or

impairment.  Further, “major cause” means more than fifty percent (50%) of the cause, and a

finding of such shall be established according to the preponderance of the evidence.  Ark. Code

Ann. §11-9-102 (14).

In the instant claim, the evidence preponderates that the May 5, 2006, injury was the

major cause of the claimant’s residual permanent impairment of 20% to the body as a whole. 

Further, the evidence preponderates that the claimant’s 20% permanent impairment was assessed

by Dr. Murrell in accordance with the Guides to the Evaluation of Permanent Impairment (4th ed.

1993).  Dr. Murrell provided credible testimony regarding the basis for the 20% whole person

impairment during his June 16, 2008, deposition.  Although respondents #1 paid sixteen (16)

weeks of indemnity to benefits to the claimant toward the impairment rating, the claim was

subsequently controverted in its entirety.

Shippers Defense

Respondents #1 initially accepted the claimant’s May 5, 2006, injury as compensable and

paid corresponding temporary total disability to the claimant over a seventy-three (73) week

period as well as medical benefits on her behalf.  Later, respondents #1 controverted the

compensability of the claim.  One of the defenses asserted by respondents #1 to the

compensability of the claimant’s May 5, 2006, work-related injury is that of the Shippers.



34

In Shippers Transport of Georgia v. Stepp, 265 Ark. 365, 369. 578 S.W.2d 232, 234

(1979), the Arkansas Supreme Court held that:

a false representation as to a physical condition in procuring 
employment will preclude the benefits of the Workmen’s 
Compensation Act for an otherwise compensable injury if it 
is shown that the employee knowingly and willfully made a 
false representation as to his physical condition, the employer
relied upon the false representation, which reliance was a sub-
stantial factor in the employment, and there was a casual con-
nection between the false representation and the injury.

All three of the factors must be present in order to bar compensation.  If any of the three factors is

absent, the employee is entitled to compensation. Id. at 370, 578 S.W.2d at 234.   In the instant

claim, while respondents #1 assert the Shippers defense in their pre-hearing filing, and the

claimant was questioned regarding physical limitation or restrictions placed on her by Dr.

Friedman following her prior surgery of January 19, 2005, the record does not reflect presence of

the claimant’s employment application or testimony from appropriate supervisory personnel of

respondent #1 reflecting reliance on any statement regarding the claimant’s physical condition. 

Indeed, there is no showing that the claimant “knowingly and willfully” made any false

representation as to her physical condition. The evidence preponderates that the Shippers defense

is inapplicable in the present claim. Respondents #1 have controverted the compensability of this

claim in its entirety.

Controversion

Ark. Code Ann. §11-9-715 (a)(2)(B)(ii), provides that attorney fees shall be allowed only

on the amount of compensation for indemnity benefits controverted and awarded.  As noted
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above, while respondents #1 initially accepted the present claim as compensable and paid

corresponding temporary total disability and medical benefits as well as some permanent

indemnity benefits, they later disputed the compensability of the claim and asserted a Shippers

defense as a bar to compensation.

In Cleek v. Great Southern Metals, 335 Ark. 342, 981 S.W.2d 529 (1998), the Arkansas

Supreme Court reaffirmed that it has long recognized that making an employer liable for

attorney’s fees serves legitimate social purposes such as discouraging oppressive delay in

recognition of liability, deterring arbitrary or capricious denial of claims, and insuring the ability

of necessitous claimant to obtain adequate and competent legal representation.  Aluminum Co. of

America v. Henning, 260 Ark. 699, 543 S.W.2d 480 (1976).  

In the instant claim, had the claimant not secured the services of an attorney to pursue her

claim for workers’ compensation benefits, as in the case with Cleek, Id., both present and future

claims for medical and benefits would not have been properly presented and protected.  While

respondents #1 paid some benefits in this claim, they have nevertheless controverted the

compensability of the claim and the claimant’s entitlement to workers’ compensation benefits in

its entirety.  In order for the fundamental purposes of the attorney fees statute to be achieved, it

must be considered that their real object is to place the burden of litigation expenses upon the

party which made it necessary. Henning.  Accordingly, maximum attorney fees are herein

awarded on all the indemnity benefits here awarded and controverted, pursuant to Ark Code Ann.

§11-9-715 (a)(2)(B)(ii).

AWARD

Respondents #1 are herein ordered and directed to pay to the claimant temporary total
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disability benefits at the weekly rate of $183.00, for the period beginning May 6, 2006, and

continuing through the June 20, 2007, the end of her healing period, as a result of the

compensable injury of May 5, 2006.  Said sums accrued shall be paid in lump without discount. 

Respondents #1 may claim credit for sums heretofore paid toward the afore obligation.

Respondents #1 are further ordered and directed to pay to the claimant permanent

disability indemnity benefits at the weekly rate of $154.00, to correspond with the claimant’s

20% permanent physical impairment to the body as a whole growing out of the May 5, 2006,

compensable sustained in the employment of same.  Said sums accrued shall be paid in lump

without discount.  Respondents #1 may claim credit for sums heretofore paid toward the afore

obligation.

Respondents #1 are further ordered and directed to pay all reasonably related medical,

hospital, nursing and other apparatus expenses growing out of and in connection with the

treatment of the claimant’s compensable injury of May 5, 2006, to include medical related travel,

pursuant to Ark. Code Ann. §11-9-508 (a).

Maximum attorney fees are herein awarded to the claimant’s attorney pursuant to Ark.

Code Ann. §11-9-715 (a)(2)(B)(ii), and in accordance with Cleek v. Great Southern Metals, 335

Ark. 342, 981 S.W.2d 529 (1998), on the controverted indemnity benefits herein awarded.

This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

The issues of Second Injury Fund liability and the extent of permanent disability are

expressly reserved.

IT IS SO ORDERED.

________________________________________________
 Andrew L. Blood, ADMINISTRATIVE LAW JUDGE   
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