
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

WCC NO. F505561

BARBARA MILLER, EMPLOYEE CLAIMANT

WHITE HALL SCHOOL DISTRICT, EMPLOYER RESPONDENT NO. 1

ARKANSAS SCHOOL BOARDS ASSOC. WCT/
RISK MANAGEMENT RESOURCES (TPA),
INSURANCE CARRIER RESPONDENT NO. 1

SECOND INJURY FUND RESPONDENT NO. 2

OPINION FILED MAY 21, 2009

Hearing before Administrative Law Judge Barbara Webb on February 20, 2009, in
Pine Bluff, Jefferson County, Arkansas. 

Claimant represented by Mr. Kenneth E. Buckner, Attorney at Law, Pine Bluff,
Arkansas.

Respondents No. 1 represented by Mr. Michael E. Ryburn, Attorney at Law,  Little
Rock, Arkansas.

Respondent No. 2, The Second Injury Fund, was represented by Mr. David B.
Simmons,  Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held on the above-styled claim on February 20, 2009, before

Administrative Law Judge Barbara Webb.  A Pre-hearing Order was entered in this

case on December 17, 2008.  The Pre-hearing Order set forth the stipulations

offered by the parties and outlined the issues to be litigated and resolved at this

hearing.  A copy of the Pre-hearing Order was made Commission’s Exhibit No. 1

to the hearing record.  The following stipulations as submitted by the parties in the

Pre-hearing Order are hereby accepted:
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1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on May 23, 2005, when

claimant suffered a compensable injury to her back.

3. The claimant earned sufficient earnings to entitle her to a temporary

total disability rate of $193.00 and a permanent partial disability rate

of $154.00. 

4. Respondents No. 1 have paid medical benefits and some indemnity

benefits.

By agreement of the parties, the issues presented at the hearing were, as

follows:

1. Whether claimant entered a second healing period from September

21, 2006, through April 22, 2008.

2. How much temporary total disability benefits have been paid and how

much permanent partial disability benefits have been paid.

3. Claimant’s entitlement to additional wage loss.

4. Amount of credit to be given.

5. Second Injury Fund liability.

6. Controversion and attorney’s fees.

The record consists of a one volume transcript of the February 20, 2009,

hearing, consisting of the testimony of Barbara Miller and all documentary evidence

consisting of Commission’s Exhibit No. 1 (Pre-hearing Order); Claimant’s Exhibit
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No. 1 (Medical records with index); Claimant’s Exhibit No. 2 (Supplemental medical

records with index); Respondents No. 1 Exhibit No. 1 (Agreed Order). 

CONTENTIONS

The claimant contends that by Agreed Order dated August 29, 2006, her

healing period ended on August 24, 2006, but she re-entered a second healing

period on September 21, 2006, when she returned to Dr. Shahim and remained

temporarily and totally disabled until April 22, 2008.  The claimant had to have a

multi-level fusion in December, 2006, and according to her treating physician Dr.

Resa Shahim, her healing period did not end until April 22, 2008.  The claimant has

a 12% impairment rating and the respondent should not be allowed to take credit

for any permanent partial disability except from August 25, 2006, until September

21, 2006.  This has been controverted.  The claimant further contends that she has

a significant wage loss that greatly exceeds the impairment rating.

Respondents No. 1 contend that the claimant has been treated and released

with a 12% permanent partial disability rating; that the claimant has been paid the

appropriate periods of temporary total disability; that her healing period has ended;

and that if there is any wage loss, it is the responsibility of the Second Injury Fund.

Respondent No. 2, The Second Injury Fund, contends that the claimant’s last

injury standing alone is the cause of her current disability.  There is no combination

of injuries as required by Mid-State Construction Co.
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FACTUAL BACKGROUND

Barbara Miller is 51 years old (d.o.b. 3/15/57).  She graduated high school

in Pine Bluff.  After high school, she worked as a  wedding floral designer.  She also

worked at Simmons First National Bank for three years.  She moved to Germany

with her husband for six months and worked as a keypunch operator for the

Treasury Department.  When she returned from Germany, she was suffering from

osteomyelitis, a staph infection, which began in her left leg.   She had windows

drilled in both of her femur bones to drain the infection, which weakened her legs.

She remained in rehab from January of 1980 until May of 1980.  She broke her right

leg in May of 1980.  She was not able to work due to her knees for two years.  Her

left knee fused between February and June of 1980 as a result of the infection.

She cannot bend her left knee and is not able to run or climb ladders or steep

stairs.  She had a total knee replacement for her right knee with a metal prosthesis

on May 28, 2002.  She returned to work at the Pine Bluff Commercial and worked

in classified ad sales for two years.  She remarried and started school for a nursing

degree.  She relocated with her husband to Santa Fe, New Mexico.  She completed

an associates degree in nursing from Santa Fe Community College in Santa Fe,

New Mexico.  She worked as an LPN from August of1990 until June of 1992.  She

relocated back to Arkansas and went to work at BRI in Little Rock.  She injured her

back in 1992, while transferring a patient from the wheelchair to the bed and filed

a workers’ compensation claim.  She was terminated on June 1, 1992.  She moved

to Charleston, South Carolina, and worked as a unit secretary at Roper Hospital.
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She moved to Russellville, Arkansas.  She drove a school bus in Russellville and

transported special needs children.  

In 2003, she moved and began working as a bus driver for the White Hall

School District.  As a driver, she transported students to Little Rock daily to the

Arkansas School for the Deaf and the Methodist’s Children’s Home.  She worked

part-time and was paid approximately $300.00 a week on a monthly basis.  She

testified that she was injured on May 23, 2005, as she attempted to restrain and

fasten the seatbelt on a student with special needs.  She explained that the student

was both autistic and deaf.  As she was placing him in his seat, he began trying to

walk up the side of the bus and onto the roof with his feet.  She testified that she

was holding his full weight.  The next morning her back was hurting and she was

having difficulty walking.  She reported the incident to the Transportation Director,

Sam Smith. She initially sought medical treatment at Healthcare Plus and

eventually underwent a laminectomy by Dr. Shahim in December of 2005.  She was

given a 12% impairment rating by Dr. Cathey.  She had a spinal fusion in 2007, and

declared to be at maximum medical improvement on April 22, 2008.  She had a

dorsal column stimulator placed in October of 2008.  She has not worked since April

of 2008.  

Miller explained that her prior problems with her legs required her to undergo

four surgeries on each leg.   She testified that her prior problems with her back had

resolved and did not keep her from working.  She explained that she would still be

working had the accident in May of 2005 not occurred.  
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Miller testified that she has some computer skills.  Miller has attempted to

find part-time work, but has been unsuccessful.  She contacted the White Hall

School District but has not received a response.  She is currently taking

medications for migraine headaches, blood clots, and thyroid problems.  She is

occasionally taking pain medication and muscle relaxants.  She testified that her

typical day consists of getting up, getting dressed, cleaning her house, going out

for lunch, walking her dog, fixing dinner, and doing whatever needs to be done.

Since the injury, she cannot walk for an extended period of time.  She can no longer

stand for unlimited periods of time because of the pain in her low back. Her

husband helps with housework since the injury.  She no longer goes camping or

fishing.

Since placement of the dorsal stimulator, Miller has noted improvement and

reduced her need for pain medication.  She explained that the pain is always there

but has decreased in intensity.  She continues to have an average of two bad days

out of seven where she remains in bed or stays in the recliner in the living room and

has limited ability to move around.

Respondents submitted the testimony of Korrine Lancaster by way of

stipulation. The parties stipulated that Lancaster would testify that Respondents

No. 1 paid PPD on August 25, 2006, until January 9, 2007.  TTD was reinstated on

January 10, 2007, and paid until December 12, 2007.   PPD was then reinstated on

December 13, 2007 and paid until July 23, 2008.



Miller - F505561 - 7 -

Medical records reveal that in addition to conservative medical treatment, the

claimant underwent a laminectomy in October of 2005 and a “double fusion” at L4-5

and L5-S1 in December of 2006.   She was released to light duty work after a

functional capacity evaluation on December 6, 2007, by Dr. Shahim, although he

noted that she would continue to have some back and leg symptoms.  On April 14,

2008, Dr. Shahim noted that although the claimant had reached MMI and had been

released to light duty work, there were serious doubts about her ability to maintain

a full time position.  On April 22, 2008, Dr. Shahim determined that the claimant had

reached maximum medical improvement, but indicated that pain management and

a possible evaluation for dorsal column stimulator or narcotic pump trials might

benefit the claimant. In June of 2008 until October of 2008, the claimant was treated

by Dr. Hart and underwent the protocol for a spinal cord stimulator, including the

successful trial of spinal cord stimulation.   On October 6, 2008, the claimant

underwent surgery by Dr. Shahim for the placement of a dorsal column stimulator.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has jurisdiction

of this claim.

2. The employer/employee relationship existed on May 23, 2005, when

claimant suffered a compensable injury to her back.

3. The claimant earned sufficient earnings to entitle her to a temporary

total disability rate of $193.00 and a permanent partial disability rate

of $154.00. 
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4. Respondents No. 1 have paid medical benefits and some indemnity

benefits.

5. The preponderance of the evidence demonstrates that the claimant

entered a second healing period from the fusion surgery beginning in

January 9, 2007, through December 6, 2007.

6. Claimant’s medical treatment after December of 2007 was for the

purpose of pain management and did not constitute a new healing

period.

7. Claimant has failed to prove by a preponderance of the evidence that

she is entitled to additional temporary total benefits.

8. Considering the claimant’s age, education, work experience, medical

evidence, motivation, and post-injury income, claimant has proven by

a preponderance of the evidence that she is entitled to 20% wage

loss benefits sustained as a result of her compensable back injury.

Claimant’s entitlement to the wage loss benefits awarded herein shall

commence as of the date of this  award becomes final.  

9. Respondents have controverted the claimant’s entitlement to wage

loss disability benefits.  Claimant is entitled to a twenty-five percent

(25%) statutory attorney’s fee on the indemnity benefits awarded

herein, one-half to be paid by the respondents and one-half to be

withheld from the claimant’s award of benefits.
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10. The preponderance of the evidence demonstrates that there is no

Second Injury Fund liability in this case since claimant’s permanent

partial impairment is directly related to the claimant’s last injury

standing alone.  There is no combination of injuries as required by

Mid-State Construction Co. and therefore there is no Second Injury

Fund liability.

DISCUSSION

HEALING PERIOD

The threshold issue in this case is a determination of whether Miller entered

into a second healing period after August 24, 2006, and if so, when did she reach

maximum medical improvement.

The Arkansas Workers’ Compensation Act does not define maximum medical

improvement.  However, Ark. Code Ann. § 11-9-102(12) states that “‘healing period’

means that period for healing of an injury resulting from an accident.  The healing

period ends when the underlying condition causing the disability has become stable

and nothing in the way of treatment will improve that condition.  Clairday vs. The

Lilly Company, Inc., No. CA05-696, (April 19, 2006).  The healing period continues

until the employee is as far restored as the permanent character of his injury will

permit, and if the underlying condition causing the disability has become stable

and nothing further in the way of treatment will improve that condition, the healing

period has ended.  The persistence of pain may not of itself prevent a finding that



Miller - F505561 - 10 -

the healing period is over, provided that the underlying condition has stabilized.

Mad Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982); Arkansas

Highway & Transportation Department v. McWilliams, 41 Ark. App. 1, 846 S.W.2d

670 (1993); Harvest Foods v. Washam, 52 Ark. App. 72, 914 S.W.2d 776 (1996).

In the instant case, the parties entered into an Agreed Order that the

claimant’s first healing period ended on August 24, 2006, and the respondents

would pay permanent partial disability benefits for a 12% rating to the body as a

whole at the rate of $154.00 commencing on August 25, 2006.  The claimant now

contends that she entered a second healing period on September 21, 2006, when

she returned to Dr. Shahim for further evaluation and treatment due to continuing

back and leg pain.  At that time, Dr. Shahim recommended trials for dorsal column

stimulation.  In November of 2006, Dr. Shahim noted that her primary area of pain

was in her back and that another Neurosurgeon had recommended a lumbar fusion.

Based on an MRI, Dr. Shahim performed a two level interbody fusion in December

of 2006.  She underwent a FCE on October 3, 2007.  Based on the FCE, Dr.

Shahim released the claimant to return to work to light duty on December 6, 2007.

On April 24, 2008, Dr. Shahim noted that the claimant was now at maximum medical

improvement from her prior surgery and assigned the claimant a total of 12% to the

body as a whole for her back surgeries and condition. 

On June 13, 2008, Miller began treating with Dr. Hart for chronic pain

management.  She underwent dorsal column stimulator trials with good results and
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underwent the permanent placement of a dorsal column stimulator by Dr. Shahim

in October of 2008. 

In the instant case, Miller has been treated by a number of doctors and

exhausted all possible medical treatment options.  The evidence has demonstrated

that dorsal column stimulator has resulted in the only lasting improvement.  

Based on the preponderance of the evidence in the case, I find that the

claimant reached the end of her healing period for her back on  December 6,  2006,

when she was released to return to work. At that time, Dr. Shahim  opined that there

was no further medical intervention needed.  Moreover, the medical evidence in the

case demonstrates that all subsequent treatment including the treatment by Dr. Hart

has been directed at relieving pain symptoms and  not intended to be a cure for the

claimant’s condition.  Mad Butcher, Inc. v. Parker, 4 Ark. App. 124 , 628 S.W.2d 582

(1982).

The evidence demonstrates that Respondents No. 1 paid to the claimant

PPD on August 25, 2006, until January 9, 2007.   Further TTD was reinstated on

January 10, 2007, and paid until December 12, 2007.   PPD was then reinstated on

December 13, 2007 and paid until July 23, 2008.  Based on my findings above, I

find that Respondent’s No. 1 have properly characterized and paid the proper

amount of indemnity benefits 

WAGE LOSS

In the instant case, Respondents No. 1 accepted the back injury as

compensable and paid a permanent anatomical impairment rating to the body as
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a whole. The claimant contends that she subsequently entered a new healing

period and is entitled to additional indemnity benefits in the form of wage loss.  

The Arkansas Workers’ Compensation Law provides that when an injured

worker’s disability condition becomes stable and no further treatment will improve

that condition, the disability is deemed permanent.   The wage-loss factor is the

extent to which a compensable injury has affected the claimant’s ability to earn a

livelihood.  Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001).

To be entitled to any wage-loss disability benefit in excess of permanent physical

impairment, a claimant must first prove, by a preponderance of the evidence, that

he or she sustained permanent physical impairment as a result of a compensable

injury.  Wal-Mart Stores, Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 727(2000).  The

Commission is charged with the duty of determining disability based upon a

consideration of medical evidence and other matters affecting wage loss, such as

the claimant’s age, education, and work experience.  Emerson Electric v. Gaston,

supra.

In determining wage loss disability, the Commission may take into

consideration the workers’ age, education, work experience, medical evidence and

any other matters which may reasonably be expected to affect the workers’ future

earning power. Such other matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors. Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685(1961); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 S.W.2d

946(1984); Curry v. Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130(1990).  In
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considering factors that may affect an employee’s future earning capacity, the

Commission considers the claimant’s motivation to return to work, since a lack of

interest or a negative attitude impedes the assessment of the claimant’s loss of

earning capacity.  Emerson Electric v. Gaston, supra. 

The Commission may use its own superior knowledge of industrial demands,

limitations, and requirements in conjunction with the evidence to determine wage-

loss disability. Oller v. Champion Parts Rebuilders, 5 Ark. App. 307, 635 S.W.2d

276(1982).

Ark. Code Ann. § 11-9-102(4)(F)(ii)(Repl. 2002) provides:

(a)  Permanent benefits shall be awarded only upon a determination

that the compensable injury was the major cause of the disability or

impairment.

(b) If any compensable injury combines with a preexisting disease or

condition or the natural process of aging to cause or prolong disability

or a need for treatment, permanent benefits shall be payable for the

resultant condition only if the compensable injury is the major cause

of the permanent disability or need for treatment.

“Major cause” is defined as more than 50% of the cause. Ark. Code Ann. §

11-9-102(14) (Repl. 2002).
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Further, “disability” is defined as an “incapacity because of compensable

injury to earn, in the same or any other employment, the wages which the employee

was receiving at the time of the compensable injury.”  Ark. Code Ann. § 11-9-102(8)

(Supp. 1999).

Considering the context in which the terms “permanent benefits” and

“disability” are used in Ark. Code Ann. § 11-9-102(5)(F)(ii), the amendments of Act

796 clearly impose a requirement on a claimant seeking compensation for a

permanent decrease in earning capacity to show that the compensable injury was

the major cause of any decrease in earning capacity to obtain an award of

permanent disability benefits.

In the present case, the claimant testified that she believed that her physical

problems effectively rendered her permanently disabled.  The sole issue in

adjudicating her claim for additional disability is whether she is capable of earning

some meaningful wages in at least some capacity. The claimant has failed to prove

by a preponderance of evidence that she is unable to earn any meaningful wages

in any capacity.  Clearly, she has impairment to her back.   Dr.  Shahim indicated

a belief that the claimant could work in a sedentary or light work capacity at least

in a part-time capacity.  The claimant has demonstrated a willingness to work on a

part-time basis within her permanent restrictions.  Moreover, the credible evidence

demonstrates that she is able to engage in physical activities which are consistent

with the types of physical abilities required for at least sedentary work.
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It is clear from Miller’s testimony that she is limited in her ability to perform

some of the activities that she used to perform on a regular basis.  Although she

noted significant improvement as a result of the dorsal column stimulator, she

clearly will no longer be able to drive a school bus or work in any job that requires

extended standing, bending, or lifting.  The testimony establishes that claimant has

made efforts to find sedentary duty jobs and although unsuccessful, she appears

to be hopeful to find a part-time job within her current restrictions.   In my opinion,

based on the claimant’s age, education, work experience,  medical evidence and

other matters, the claimant has met her burden of proving that she is entitled to

wage loss in addition to her permanent impairment. 

In the instant case, the preponderance of the evidence demonstrates that

claimant sustained wage-loss disability in the amount of 20%.  The claimant is only

age 52 and has graduated high school.  She has previously been licensed as a

nurse and has taken some computer classes.  She has continued her interest in

floral design.  The preponderance of the evidence demonstrates that the claimant

has reached maximum medical improvement and is capable of performing at least

light duty work and should be able to secure steady part-time employment.

However, the evidence demonstrates that she will not be able to return to her prior

work as a school bus driver or similar work.  In the instant case, it is difficult to

assess the claimant’s future earning power in light of the lack of a vocational

rehabilitation assessment.  However, after considering the claimant’s age,

education, work experience, and the totality of the  medical evidence relating to her
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back injury,  I  find that the claimant is entitled to 20% wage loss disability benefits

as a result of her compensable back injury over and above her physical permanent

impairment.

Second Injury Fund

The respondent employer argues that the Second Injury Fund has liability for

any wage loss that the claimant might have sustained.   In Mid-State Construction

Co. v. Second Injury Fund, 295 Ark. 1,  746 S.W.2d 539 (1998), the Arkansas

Supreme Court set forth the test for determining Second Injury Fund liability:

It is clear that liability for the Fund comes into question only after
three hurdles have been overcome.  First, the employee must have
suffered a compensable injury in his present place of employment.
Second, prior to that injury the employee must have had permanent
partial disability or impairment.  Third, the disability or impairment
must have combined with the recent compensable injury to produce
the current disability status. (Original emphasis.)

The last injury “combines” when it, considered with the previous injury, causes a

greater disability than the disability produced by the last injury considered alone.

See Hawkins Constr. v. Maxell, 52 Ark. App. 116, 915 S.W.2d 302 (1996), rev’d on

other grounds, 325 Ark. 133, 924 S.W.2d 789 (1996).  In other words, if the more

recent injury alone would have caused the claimant’s current disability status, the

Second Injury Fund has no liability.  In addition, “where there is medical evidence

that the two injuries combined to produce the current disability rating, contradictory

evidence that the claimant was able to return to the same type of labor after his first

injury is not determinative of [Second Injury Fund’s] liability.” POM, Inc. v. Taylor,

325 Ark. 334, 337, 925 S.W.2d 790, 791 (1996).  Further, an employee’s ability to
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return to the same work following a prior injury is simply not determinative of the

Second Injury Fund’s liability.  POM, Inc. v. Taylor, 325 Ark. 334, 925 S.W.2d 790

(1996).

Before the Second Injury Fund can be liable to pay for an injury, “the

claimant’s prior impairment must have been of a physical quality sufficient in and

of itself to support an award of compensation had the elements of compensability

existed as to the cause of the impairment.” See Midstate, 295 Ark. at 6, 746 S.W.2d

at 542.  As the court in Midstate explained, “[i]t is the substantial nature of the

impairment which is emphasized...” Id. 

Miller testified that she had no prior medical problems with her back prior to

the May 23, 2005 work-related incident which had not resolved.  Although she

clearly suffered from prior significant problems with her legs, Miller testified that her

legs did not keep her from performing her job duties as a bus driver children with

disabilities. 

 It is the exclusive function of the Commission to determine the credibility of

the witnesses and the weight to be given their testimony.  Johnson v. Riceland

Foods, 47 Ark. App. 71, 884 S.W.2d 626 (1994).  Furthermore, the Commission is

not required to believe the testimony of the claimant or other witnesses, but may

accept and translate into findings of fact only those portions of the testimony it

deems worthy of belief.  Morelock v. Kearney Company, 48 Ark. App. 227, 894

S.W.2d 603 (1995).  It is important to note that the claimant’s testimony is never

considered uncontroverted.  Lambert v. Gerber Products Co., 14 Ark. App. 88, 684
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S.W.2d 842 (1985); Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 S.W.2d 457

(1994).  While claimant meets the first two requirements by demonstrating that she

has a permanent partial disability arising from her work-related compensable injury,

there is simply no medical or other credible evidence offered to demonstrate that

her current disability is any greater that the disability which has been attributed to

his on-the-job injury. Based on the preponderance of the evidence in this case, I

find that there is no Second Injury Fund liability.   

AWARD

The respondents are hereby directed and ordered to pay benefits and

attorney’s fees in accordance with the findings of fact and conclusions of law set

forth herein.  All accrued sums shall be paid in a lump sum without discount, and

this award shall earn interest at the legal rate until paid, pursuant to Ark. Code Ann.

§ 11-9-809.  See, Couch v. First State Bank of Newport, 49 Ark. App. 102, 898

S.W.2d 57 (1995). 

IT IS SO ORDERED.

 

_____________________________
HONORABLE BARBARA WEBB
Administrative Law Judge


