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Submitted on the record in lieu of a full hearing before ADMINISTRATIVE LAW JUDGE
ELIZABETH W. HOGAN on  January 23, 2009.

Claimant represented by the Honorable BRUCE ANIBLE, Attorney at Law, 

Respondents #1 represented by the HONORABLE BETTY J. HARDY, Attorney at Law, Little
Rock, Arkansas.

Respondent #2 represented by the HONORABLE  DAVID SIMMONS, Attorney at Law, Little
Rock, Arkansas, did not participate.

ISSUES

This case was submitted on the record in lieu of a hearing to determine the claimant’s

entitlement to additional benefits.

At  issue is the calculation of rehabilitation benefits pursuant to Ark. Code Ann. §11-9-505(a).

After reviewing the evidence impartially without giving the benefit of the doubt to either

party, Ark. Code Ann. §11-9-704, I find the evidence preponderates in favor of the claimant.

STATEMENT OF THE CASE 

The parties stipulated the claimant sustained a compensable injury on August 4, 2005 at a

compensation rate of $382.77.  She  earned $11.64 per hour for a 40 hour work week between

September ‘06 and September ‘07.  This claim has been the subject of a previous hearing with Orders

entered by the Administrative Law Judge on March 11, 2008 and by the Full Commission on August

27, 2008.

The claimant contends the respondents paid rehabilitation benefits awarded pursuant to Ark.

Code Ann. §11-9-505(a), at the wrong rate.

The respondents contend all appropriate benefits have been paid.
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The following were submitted without objection and comprise the evidence of record: the

claimant’s letter of September 15, 2008, brief and reply of January 7, 2009 and January 23, 2009

along with the respondents’ letter of January 6, 2009 and brief of January 9, 2009.

The evidence of record shows that at the time of the claimant’s injury in August, 2005, her

average weekly wage was $382.77.  At the time her employment was terminated in September, 2006,

her average weekly wage was $465.60.

In a previous decision, the Commission awarded the claimant one year of rehabilitation

benefits from September 20, 2006 to September 20, 2007 pursuant to Ark. Code Ann. §11-9-505(a).

The respondents paid these benefits based on the claimant’s average weekly wage of $382.77.

The claimant argues that rehabilitation benefits should have been calculated on the claimant’s

average weekly wage at the time her employment was terminated.  The statute is plain and

unambiguous, specifying that benefits are calculated on the average weekly wages lost during the

period of the refusal to return an employee to work.  In the case at bar, that period of refusal was

determined to be September 20, 2006 to September 20, 2007 at which time the claimant’s average

weekly wage was $465.60.

The respondents argue that rehabilitation benefits should be calculated on the average weekly

wage at the time of injury.  The respondents rely on the definition of wages pursuant to Ark. Code

Ann. §11-9-102(19), §11-9-518 and Montgomery v. Delta Airlines, 31 Ark. App. 203, 791 S.W.2d

716 (1990).  The average weekly wage is determined by the wages earned at the time of the

compensable accident.  In the case at bar, the claimant’s accident occurred in August, 2005, at which

time her average weekly wage was $387.77.

FINDINGS AND CONCLUSIONS

The respondents argue that the provisions of Ark. Code Ann. §11-9-505(a) must be read in

conjunction with §11-9-102(19) and §11-9-518 because statutes relating to the same subject matter

should be construed in a harmonious manner.  Stapleton v. M.D. Limbaugh Construction, 33 Ark.

381, 969 S.W.2d 648 (1998); Johnson v. State, 331 Ark. 421, 961 S.W.2d 764 (1998).
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However, I find these statutes do not relate to the same subject matter.  Rehabilitation benefits

under Ark. Code Ann. §11-9-505(a) is a punishment to the employer for failing to retain an injured

employee in contrast to the other sections of the Act which determine the compensation rate.

Additionally, I see no need to look outside Ark. Code Ann. §11-9-505(a) for guidance since the

statutory definition of rehabilitation benefits is clear.

Ark. Code Ann. §11-9-505.  Additional Compensation-Rehabilitation.
Any employer who without reasonable cause refused to return an
employee who is injured in the course of employment to work, where
suitable employment is available within the employee’s physical and
mental limitations, upon order of the Workers’ Compensation
Commission, and in addition to other benefits, shall be liable to pay to
the employee the difference between benefits received and the
average weekly wages lost during the period of refusal, for a
period not exceeding one (1) year.  (Emphasis added)

The Commission has determined that the period of refusal was September 20, 2006 to

September 20, 2007 at which time the claimant’s average weekly wage was $465.60.  Accordingly,

I find the claimant is entitled to additional rehabilitation benefits (52 weeks x $465.60 = $24,211.20),

which reflects the average weekly wages lost during the period the employer refused to return the

claimant to employment.  Interpreting the statute in this manner is consistent with the legislative intent

of encouraging employers to return injured workers to their workforce whenever possible, Ark. Code

Ann. §11-9-505(d).

1. The Workers’ Compensation Commission has
jurisdiction of this claim in which the relationship of
employer-employee-carrier existed among the parties
on August 4, 2005 at which time the claimant
sustained a compensable injury.  The claimant’s
average weekly wage was $382.77.

2. The claimant was previously awarded rehabilitation
benefits pursuant to Ark. Code Ann. §11-90-505(a)
from September 20, 2006 to September 20, 2007.  At
the time of her termination, the claimant’s average
weekly wage was $465.60.

3. The respondents are directed to pay rehabilitation
benefits based on the claimant’s average weekly wage
at the time her employment was terminated.

4. This claim has been controverted and the claimant's
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counsel is entitled to the maximum attorney's fees to
be paid in accordance with A.C.A. §11-9-715, §11-9-
801, and WCC Rule 10.

Pursuant to the Full Commission decisions of Coleman
v. Holiday Inn, (November 21,1990) (D708577), and
Chamness v. Superior Industries, (March 5,
1992)(E019760), the claimant's portion of the
controverted attorney's fee is to be withheld from, and
paid out of, indemnity benefits, and remitted by the
respondent, directly to the claimant's attorney.

As a reminder, Ark. Code Ann. §11-9-715 was
amended by Act 1281 of 2001, limiting attorney’s fees
on medical benefits and services for injuries after July
1, 2001.

AWARD

Respondents are directed to pay benefits in accordance with the Findings of Fact above.   All

accrued sums shall be paid in a lump sum without discount and this award shall earn interest at the

legal rate until paid, pursuant to A.C.A. §11-9-809, and Couch v. First State Bank of Newport, 49

Ark. App. 102, 898 S.W.2d 57 (Ark. Ct. App. 1995), and Burlington Industries, et al v. Pickett, 64

Ark. App 67, 983 S.W.2d 126 (1998), 336 S.W. 515, 988 S.W.2d 3 (1999).

IT IS SO ORDERED.

                                                                        
ELIZABETH W. HOGAN
Administrative Law Judge


