
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F710989

TRACY MICHAEL,
EMPLOYEE CLAIMANT

F.A.C.T., INC.,
EMPLOYER RESPONDENT

TRAVELERS INSURANCE COMPANY,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED MAY 21, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in El Dorado, Union County, Arkansas.

The claimant was represented by HONORABLE ADRIENNE K.
MURPHY, Attorney at Law, Fayetteville, Arkansas.

The respondents were represented by HONORABLE PHILLIP
CUFFMAN, Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

March 6, 2009, in El Dorado, Arkansas.  A Prehearing Order

was entered in this case on January 30, 2009.  The following

stipulations were submitted by the parties and are hereby

accepted:

1. The Arkansas Workers’ Compensation

Commission has jurisdiction of this

claim.

2. The employee/employer/carrier

relationship existed between the parties

at all times relevant to this claim.
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3. The respondents provided medical

treatment and temporary disability

benefits for the claimant’s low back. 

The respondents do not stipulate that

the claimant sustained a work-related

hip injury.

4. The claimant’s compensation rates are

$237.00/$178.00.  

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. The claimant’s entitlement to additional

reasonable and necessary medical

treatment, specifically to her left hip.

2. The claimant’s entitlement to temporary

total disability benefits from April 4,

2008, through December 4, 2008.

3. Entitlement to a controverted attorney’s

fee.
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Respondents:

1. Whether the claimant suffered a

compensable hip injury on September 27,

2007.

2. Payment of medical charges related to

the hip.

3. Entitlement to additional temporary

total disability benefits related to hip

surgery.

4. Attorney’s fee.

The record consists of the March 6, 2009, hearing

transcript and the exhibits contained therein.  

DISCUSSION

The claimant seeks benefits for a left hip injury which

she contends occurred on September 27, 2007, while dumping

water out of a five-gallon cooler at work.  The respondents

provided medical treatment beginning on September 28, 2007,

for symptoms diagnosed primarily as a back injury by Dr.

James Sheppard and by Dr. Scott Schlesinger, a neurosurgeon. 

The respondents paid the claimant temporary total disability

compensation until April 4, 2008.  (T. 9)  On that date Dr.

Schlesinger released the claimant from further care from a

neurosurgical standpoint and indicated that the claimant
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could return to regular work with no restrictions.  (C. Exh.

1 p. 66)  However, in that same report, Dr. Schlesinger also

proposed that the claimant be evaluated by an orthopedic

physician to rule out a possible hip injury before

proceeding with any plans.  

The respondents refused to authorize a referral to an

orthopedic physician.  (T. 9)  Because her injury was

initially accepted as work-related, the claimant had a

problem getting her proposed treatment by an orthopedist

authorized through regular insurance.  (T. 14)   The

claimant presented to Dr. Gregg  Massanelli, an oprthopedic

srugeon, on September 16, 2008.  (C. Exh. 1 p. 68)   Dr.

Massanelli performed a left hip arthroscopic surgery on

October 8, 2008.  Dr. Massanelli felt that the most relevant

pathology was a torn ligamentum teres that had a large

residual stump which Massanelli debrided.  Dr. Massanelli

also debrided fraying of the posterior labral complex.  (C.

Exh. 1 p. 75)      

After a period of post-surgical physical therapy, Dr.

Massanelli indicated that the claimant’s pre-operative

symptoms had nearly resolved, and Dr. Massanelli released

the claimant from his care on December 4, 2008. (C. Exh. 1
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p. 94)  The claimant returned to work as a substitute aide

for a different employer on January 29, 2009. (T. 10)  

In the present claim, the claimant seeks additional

temporary total disability benefits from April 4, 2008

through December 4, 2008.  (T. 4)   The claimant also seeks

reimbursement for medical treatment already rendered and

additional reasonably necessary treatment to her left hip. 

(Comm. Exh 1 p. 3) The claimant seeks to reserve any issue

regarding anatomical impairment, permanent disability,

and/or wage loss.  (Comm. Exh. 1 p. 3)   By agreement of the

parties, the issue of the respondents’ entitlement to

credits or offsets under Arkansas Code Annotated Section 11-

9-411 for medical expenses paid by private insurance is also

reserved.  (T. 4-5)

Issue 1: Compensability Of Alleged Hip Injury

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred

arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical
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evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).  

In the present case, I find that the claimant

established by a preponderance of the evidence each of the

requirements necessary to establish that she sustained a

compensable hip injury on September 27, 2007. 

After observing the claimant’s demeanor and hearing her

live testimony, I find credible the claimant’s testimony in

its entirety.  The claimant credibly testified at the

hearing that something in her hip gave way when she went

outside to dump old water out of a five-gallon cooler. (T.

7)  I find that the act of carrying a cooler containing

water out of a building and dumping the water, when

something in the claimant’s hip gave way, was a specific

incident within the meaning of Arkansas Code Annotated

Section 11-9-102.  I also find that any injury to the hip

sustained as a result of that incident arose out of and in

the course of the claimant’s employment, since the claimant

was employed as a teacher’s aide and was dumping the water



7MICHAEL - WCC #F710989

in her capacity as a teacher’s aide when the incident

occurred.  (T. 7)

I find that the existence and extent of the claimant’s

injury are supported by objective medical findings,

including paraspinous muscle spasms as documented by Dr.

Sheppard on October 1, 2007, and as documented by a physical

therapist on October 18, 2007. (C. Exh. 1 p. 5, 13) The

claimant’s left hip injury is also supported by Dr.

Massanelli’s objective surgical observations on October 8,

2008, of a torn ligamentum teres with a large residual stump

and fraying of the posterior labral complex in the hip.  (C.

Exh. 1 p. 75)

I also find that the claimant has established by a

preponderance of the evidence that the water dumping

incident on September 27, 2007, caused the torn ligamentum

teres in her left hip which Dr. Massanelli repaired with

debridement on October 8, 2008.  I reach this conclusion

based on (1) the claimant’s lack of symptoms before

September 27, 2007; (2) her persistent symptoms beginning on

September 27, 2007; and (3) the resolution of her symptoms

with surgery.

In this regard, the claimant’s credible testimony

persuades me that she had no problems with her hip before
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September 27, 2007.  (T. 12) The claimant’s testimony

persuades me that she felt pain immediately when the water

dumping incident occurred.  (T. 7) 

I am also persuaded that during the incident the

claimant in fact felt a sensation in her hip.  The claimant

described the hip sensation in her hearing testimony as

something in her hip gave way.  (T. 7) The claimant

described the hip sensation to Dr. Sheppard on the day after

the incident at work as feeling like her left hip caught. 

(C. Exh. 1 p. 1)  

Based on the following evidence, I am also persuaded

that the claimant’s symptoms persisted until after Dr.

Massanelli performed surgery in October of 2008.  I find

credible the claimant’s testimony that she could not sit

over 10 to 15 minutes (before surgery) and that while at

home she pretty much stayed on a love seat with her legs

propped over it.  (T. 11) I find credible the claimant’s

testimony that she was unable to walk before the surgery in

October of 2008, but was able to walk again by December. (T.

6)

I note that Dr. Sheppard’s reports on September 28,

2007 and on October 1, 2007, document the presence of back

pain and left hip joint pain.  (C. Exh. 1 p. 1 and 4). 
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Likewise, in his letter of November 5, 2007, Dr.

Schlesinger, the neurosurgeon, stated in part:

I am really not sure what is going on with her...She
may ultimately need investigation of her hip
joint...This really seems to be possibly coming from
the hip or SI area, but we will treat the lumbar spine
symptoms as well... (C. Exh. 1 p. 20)

After five months of rest, injections in the back and

SI joint, and physical therapy that did not resolve the

claimant’s symptoms, Dr. Schlesinger concluded in part on

April 4, 2008, after the claimant visited his office that

day:

I have done all I can do neurosurgically.  She raises
the possibility of whether it could be from the hip
joint itself....I would like to have her see one of the
orthopedic surgeons to make sure that there is not a
hip-related problem.  She will get in contact with her
case manager about making an appointment for this
purpose... (C. Exh. 1 p. 66)

As discussed above, the respondents refused to

authorize the claimant to see an orthopedist, but after the

claimant was able to get in to see Dr. Massanelli on

September 16, 2008, Dr. Massanelli performed surgery to the

hip on October 8, 2008, which according to Dr. Massanelli

had nearly completely resolved the claimant’s pre-operative

symptoms by December 4, 2008.  (C. Exh. 1 p. 94)

Because the claimant has established by a preponderance

of the credible evidence that the hip abnormalities observed
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and treated by Dr. Massanelli during surgery were caused by

the incident on September 27, 2007, I also find that the

claimant has established by a preponderance of the evidence

that the injury on September 27, 2007, caused internal harm

to the left hip which required medical treatment and caused

at least temporary disability.  The claimant has therefore

established each of the requirements necessary to establish

that she sustained a compensable hip injury.

Issue 2: Appropriate Benefits

In the present case, I find that the office visits,

testing, surgery and physical therapy provided or ordered by

Dr. Massanelli in the record beginning on September 16,

2006, were reasonably necessary for diagnosis and treatment

of the claimant’s compensable left hip injury.  As discussed

above, Dr. Massanelli’s surgery on October 8, 2008, and the

post-surgical physical therapy that he ordered were adequate

to nearly completely resolve the claimant’s preoperative

symptoms by December 4, 2008.  Although neither the

September 23, 2008, failed arthrogram or the September 30,

2008, arthrogram identified the abnormalities ultimately

detected and repaired during hip surgery, I nevertheless

note that the claimant had not undergone an arthrogram

before September 23, 2008, and the arthrogram was a
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relatively non-invasive diagnostic hip test as compared to

the exploratory arthroscopic surgery ultimately required to

diagnose and treat the claimant’s hip injury. I therefore

find that the arthrograms were also appropriate reasonably

necessary diagnostic treatment for the claimant’s

compensable hip injury. 

Although the claimant contended in the Prehearing Order

that she is entitled to future medical treatment, I note

that Dr. Massanelli’s release of the claimant on December 4,

2008, would appear to have eliminated that issue at present. 

I make no findings at this time as to what additional

treatment, if any, will be appropriate if the claimant

should experience additional problems with her hip or back.

Temporary total disability for unscheduled injuries is

that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State

Highway & Transportation Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition.  Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).
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In the present case, I find that the respondents’

refusal to provide the claimant reasonably necessary medical

treatment from an orthopedic specialist prolonged the

claimant’s healing period until at least December 4, 2008,

when Dr. Massanelli released the claimant from his care

approximately two months after hip surgery.  

I also find that the claimant has established that she

was totally incapacitated from working from April 4, 2008,

through December 4, 2008.  Although Dr. Schlesinger released

the claimant to return to regular work with no restrictions

on April 4, 2008, I accord no weight to that release since

Dr. Schlesinger was not aware of the claimant’s internal

injury to the hip which was not identified until six months

thereafter.  As discussed above, I instead find credible the

claimant’s testimony.  The claimant has persuaded me that

she could not sit for more than 10 to 15 minutes.  (T. 11) I

am persuaded that the claimant was in very bad pain and

could not walk.  (T. 10) I am persuaded by the claimant’s

testimony that she did not feel capable of working between

April and September when she got to Dr. Massanelli through

her own efforts. (T.  19) Because the claimant’s hip injury

remained undiagnosed and untreated when she underwent a

functional capacity evaluation on April 4, 2008, I accord no
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weight to the examiner’s conclusion that the claimant was at

that time capable of performing sedentary work.  (C. Exh. 1

p. 43)  The claimant’s testimony instead persuades me that

she could not effectively sit or walk due to her hip injury

and was therefore incapacitated from earning any wages from

April 4, 2008, through December 4, 2008.  The claimant has

therefore established by a preponderance of the evidence

that she is entitled to additional temporary total

disability from April 4, 2008, through December 4, 2008.     

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation

Commission has jurisdiction of this

claim.

2. The employee/employer/carrier

relationship existed between the parties

at all times relevant to this claim.

3. The respondents provided medical

treatment and temporary disability

benefits for the claimant’s low back. 

The respondents do not stipulate that

the claimant sustained a work-related

hip injury.
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4. The claimant’s compensation rates are

$237.00/$178.00.

5. The claimant proved by a preponderance

of the evidence that she sustained a

compensable left hip injury on September

27, 2007.  

6. The claimant proved by a preponderance

of the evidence that she is entitled to

additional temporary total disability

compensation from April 4, 2008, through

December 4, 2008.

7. The claimant proved by a preponderance

of the evidence that all of the medical

treatment documented in the record that

she has received by or through Dr. Gregg

Massanelli was reasonably necessary for

treatment of the claimant’s compensable

left hip injury.  

8. By agreement of the parties, the issue

of the respondents’ credits or offsets

under Arkansas Code Annotated Section

11-9-411 for medical treatment
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previously paid through other insurance

is hereby reserved. 

9. The claimant’s entitlement to an

anatomical impairment rating, permanent

disability benefits and/or wage loss

benefits is also hereby reserved.

AWARD

The respondents are directed to pay benefits in

accordance with the findings set forth herein.  All accrued

sums shall be paid in a lump sum without discount and this

award shall earn interest at the legal rate until paid,

pursuant to Ark. Code Ann. § 11-9-809, and Couch v. First

State Bank of Newport, 49 Ark. App. 102, 898 S.W.2d 57

(1995), and Burlington Industries, et al v. Pickett, 64 Ark.

App 67, 983 S.W.2d 126 (1998); reversed on other grounds 336

Ark. 515, 988 S.W.2d 3 (1999).

The claimant’s attorney is entitled to a 25% attorney’s

fee on the indemnity benefits awarded herein, one-half of

which is to be paid by the claimant and one-half to be paid

by the respondents in accordance with Ark. Code Ann. § 11-9-

715 and Death & Permanent Total Disability Trust Fund v.

Brewer, 76 Ark. App. 348, 65 S.W.3d 463 (2002). 

IT IS SO ORDERED.
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__________________________
MARK CHURCHWELL
Administrative Law Judge


