
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. F803026

CANDISS L. MERRELL,
EMPLOYEE CLAIMANT

DEBOER TRANSPORTATION, INC.,
EMPLOYER RESPONDENT

ACCIDENT FUND INSURANCE
COMPANY OF AMERICA,
INSURANCE CARRIER/TPA RESPONDENT

OPINION FILED JANUARY 6, 2009

Hearing conducted before ADMINISTRATIVE LAW JUDGE MARK
CHURCHWELL, in Texarkana, Miller County, Arkansas.

The claimant was represented by HONORABLE GREGORY R. GILES,
Attorney at Law, Texarkana, Arkansas.

The respondents were represented by HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

STATEMENT OF THE CASE

A hearing was held in the above-styled claim on

November 6, 2008, in Texarkana, Arkansas.  A Prehearing

Order was entered in this case on September 23, 2008.  The

following stipulations were submitted by the parties either

in the Prehearing Order or during the course of the hearing

and are hereby accepted:

1. The Arkansas Workers’ Compensation Commission has

jurisdiction.

2. The employer/employee/carrier relationship existed

at all relevant times including March 15/16, 2008.
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3. The respondents have controverted this matter in

its entirety.  

4. The claimant’s average weekly wage of $348.27 per

week entitles her to benefits for temporary total

disability at the rate of $232.00 per week and

permanent partial disability at the rate of

$174.00 per week if this claim is found

compensable.

5. To the knowledge of the parties, Sandra Bloodworth

did not prepare a written statement.

By agreement of the parties, the issues to be litigated

and resolved at the present time were limited to the

following:

Claimant:

1. Compensation rate, if necessary.  (Resolved by

stipulation).

2. Whether the claimant sustained compensable

injuries to her right ankle on or about March

15/16, 2008.

3. Whether the medical treatment the claimant has

received to date has been reasonable, necessary,

and related to her compensable injuries.
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4. Whether the claimant is entitled to any temporary

total disability benefits from March 15, 2008,

through March 25, 2008, and/or benefits pursuant

to A.C.A. § 11-9-505(a).

5. Whether the respondents should be ordered to pay

attorney’s fees.

6. Whether the respondents are liable for a $650.00

emergency room bill for treatment sustained by the

claimant on March 16, 2008, even if this claim is

otherwise found not to be compensable.

Respondents:

1. The compensability of the claimant’s right ankle

injury.

The record consists of the November 6, 2008, hearing 

transcript and the exhibits contained therein. 

DISCUSSION

1. Did the claimant sustain a right ankle injury at
approximately midnight on March 15, 2008, while
returning from taking out trash at work, or did she
instead injure her ankle before she reported to work 
on March 15, 2008?

To prove the occurrence of a compensable injury as a

result of a specific incident which is identifiable by time

and place of occurrence, the claimant must establish by a

preponderance of the evidence: (1) that an injury occurred
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arising out of and in the scope of employment; (2) that the

injury caused internal or external harm to the body which

required medical services or resulted in disability or

death; (3) that the injury is established by medical

evidence supported by objective findings, as defined in Ark.

Code Ann. § 11-9-102(16); and (4) that the injury was caused

by a specific incident and is identifiable by time and place

of occurrence.  Mikel v. Engineered Specialty Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997). 

The claimant, Candiss Merrell, was employed by DeBoer

Transportation, as an inspector at the Domtar Paper Mill in

Ashdown, Arkansas.  Ms. Merrell worked twelve-hour shifts

from 6:45 p.m. to 6:45 a.m.  Ms. Merrell’s primary job

function was to inspect trailers.  

DeBoer Transportation’s function at the Domtar Mill was

to have drivers move trailers back and forth to the Mill to

get loaded.  Ms. Merrell worked with two spotters, John

Dearborn and Henry Garrett, who drove trucks to move the

trailers.  Mr. Dearborn and Mr. Garrett worked shifts from

6:00 p.m. to 6:00 a.m.  The employees were supervised by

John Gollwitzer, who was not at the plant site during the

night shift of March 15 - 16, 2008, when the claimant
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contends that she injured her ankle taking out trash at

approximately midnight.

The claimant testified that around midnight between

March 15, 2008, and March 16, 2008, she slipped on a step

while taking out trash at work and twisted her ankle. 

(TR-14, 16)  The claimant testified that she never told

Mr. Garrett or Mr. Dearborn during the rest of the shift

that she had hurt her ankle because she did not get along

with them and therefore did not talk to them about much of

anything.  (TR-35-36)

The claimant testified that she reported her injury to

the day shift inspector, Sandra Bloodworth, at the shift

change.  (TR-19)  The claimant requested that Ms. Bloodworth

telephone their supervisor, Mr. Gollwitzer, about the

alleged injury.  (TR-20).

Mr. Gollwitzer testified that he received a telephone

call from Ms. Bloodworth at approximately 2:45 p.m.  (TR-70) 

Mr. Gollwitzer telephone the claimant at about 3:00 p.m. 

(TR-45)  The claimant went to Little River Memorial Hospital

that same day, March 16, 2008, and was taken off work for

one week.  (C. Exh. 1, p. 4)   During the course of that

week, the claimant, Mr. Gollwitzer, Mr. Garrett and Mr.

Dearborn each prepared written statements regarding the
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alleged work injury.  Mr. Dearborn’s written statement dated

March 21, 2008, indicates that the claimant told Mr.

Dearborn and Mr. Garrett that she fell at her son’s house

and broke her ankle.  The statement also indicates that the

claimant commented that she should tell John Gollwitzer that

she fell on the docks.  (R. Exh. 2, p. 6) Mr. Garrett’s

March 21, 2008, written statement indicates the claimant was

already limping when she entered the office and stated that

she tripped in a hole at her son’s house.  (R. Exh. 2, p. 7) 

The claimant, Mr. Gollwitzer, Mr. Garrett and

Mr. Dearborn testified at the hearing.  Sandra Bloodworth

did not testify at the hearing and did not prepare a written

statement.  Mr. Garrett, Mr. Dearborn, Ms. Bloodworth and

Mr. Gollwitzer still worked for DeBoer at the time of the

hearing.  (TR-66, 96)   The claimant was terminated by

DeBoer before the hearing for alleged dishonesty.  (TR-74,

75)

Mr. Garrett’s hearing testimony was consistent with his

prior written statement.  Mr. Garrett testified that the

claimant was limping when she came in and indicated that she

stepped in a hole at her son’s house. (TR-104)  Mr. Dearborn

testified on direct examination that the claimant came into

work limping and said that she had fallen and hurt her ankle
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at her son’s house.  (TR-118-119)   On cross-examination,

Mr. Dearborn testified that he did not see that the claimant

was limping until 10:45 p.m. that night.  (TR-123)

After hearing the live testimony and observing the

demeanor of witnesses Candiss Merrell, John Gollwitzer,

Henry Garrett, and John Dearborn, and after reviewing the

entire documentary record, I find credible the hearing

testimony and witness statements of Henry Garrett and John

Dearborn.  The testimony and written statements of John

Dearborn and Henry Garrett persuade me that Ms. Merrell fell

at her son’s house and hurt her ankle before coming to work

on March 15, 2008.  Mr. Dearborn’s written statement in the

record persuades me that Ms. Merrell intentionally

fabricated a story of falling on the steps at work in order

to report the injury as work related.  Because I find that

the claimant’s ankle injury did not arise out of and in the

course of her employment as she contends, I find that the

claimant did not sustain a compensable ankle injury.

2. Are the respondents liable for Ms. Merrell’s expenses
at the emergency room on March 16, 2008, based on the
conversations which Ms. Merrell had with John
Gollwitzer on March 16, 2008?

In Southern Hospitalities v. Britain, 54 Ark. App. 318,

925 S.W.2d 81(1996) the Court identified as follows the
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necessary elements the claimant must prove to prevail on

this argument:

(1) the party to be estopped must know the facts; (2)
he or she must intend that his or her conduct shall
be acted upon or must act so that the party asserting
the estoppel has a right to believe the other party
so intended; (3) the party asserting the estoppel
must be ignorant of the true facts; and (4) the party
asserting the estoppel must rely on the other party's
conduct to his or her injury.

In the present case, I find that the claimant has

established none of the estoppel elements necessary for me

to find the respondents liable for the claimant’s treatment

at Little River Memorial Hospital on March 16, 2008.  In

this regard, as indicated above, I find that the claimant

injured her ankle at her son’s house before coming to work

on March 15, 2008, and fabricated the story of an alleged

work-related injury occurring at approximately midnight on

March 15, 2008.  Therefore, the claimant has failed to

establish that she was ignorant of the true facts, and the

claimant has failed to establish that John Gollwitzer knew

the true facts when he telephoned her on March 16, 2008.  To

the contrary, at 3:00 p.m. on March 16, 2008, the claimant

knew the true facts and Mr. Gollwitzer was ignorant of the

true facts.
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In addition, unlike the situation in Southern

Hospitalities vs. Britain, where the employer initially

accepted a work-related injury as compensable and directed

the claimant’s treatment to a particular physician, in the

present case, I am persuaded from Mr. Gollwitzer’s testimony

and even Ms. Merrell’s testimony, that Mr. Gollwitzer simply

left it to Ms. Merrell’s discretion as to whether she would

or would not go to see a doctor for her alleged work-related

injury. At no point did Mr. Gollwitzer direct Ms. Merrell to

any particular physician or clinic, and Mr. Gollwitzer made

no statement on behalf of either DeBoer Transportation or

Accident Fund Insurance Company, indicating that either

entity would pay for whatever treatment Ms. Merrell might

receive.  

Notably, Ms. Merrell acknowledged at the hearing that

she was not telling Mr. Gollwitzer when he telephoned her at

approximately 3:00 p.m. on March 16, 2008, that she needed

to file a workers’ compensation claim.  (TR-23)  Ms. Merrell

testified that she also told Mr. Gollwitzer in that

conversation that she did not know if she needed to go to a

doctor.  (TR-23)  Ms. Merrell acknowledged that

Mr. Gollwitzer did not tell her where to go to the doctor if

she were going to go to a doctor.  (TR-46) Ms. Merrell later



10MERRELL - WCC #F803026

summarized as follows their conversation under questioning

from her attorney:  

Q. Now, in the conversation that you had
with Mr. Gollwitzer that Sunday about
specifically your need for medical care,
did you tell him that you wanted to go
see a doctor?

A. I told him that I didn’t know if I
needed to go see a doctor or not, that
my foot was hurting really, really bad
and that I didn’t think that I would be
at work that day.

Q. And as to his specific instructions
about a doctor, did he tell you that you
had to go see a company doctor or that
you needed to wait until the next day so
that they could set you up to see a
company doctor?  Was there any
conversation like that?

A. He just said if I was hurting that bad
not to come to work and having a
doctor’s excuse.

Under these circumstances, I find no conduct on the

part of John Gollwitzer on March 16, 2008, which persuades

me that Mr. Gollwitzer communicated to Ms. Merrell in any

way that the respondents intended to pay for treatment, or

to direct her treatment, if she decided to go to a doctor on

March 16, 2008.  I therefore see no basis on this record

from which to conclude that Ms. Merrell could reasonably

rely on any conduct of Mr. Gollwitzer in order to establish

that she was reasonably led to believe in advance that
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DeBoer Transportation or Accident Fund Insurance Company of

America would accept responsibility for any treatment that

she received at Little River Memorial Hospital on March 16,

2008. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW

1. The Arkansas Workers’ Compensation Commission has

jurisdiction of this claim.

2. The employer/employee/carrier relationship existed

at all relevant times including March 15/16, 2008.

3. The respondents have controverted this matter in

its entirety.  

4. The claimant’s average weekly wage of $348.27 per

week entitles her to benefits for temporary total

disability at the rate of $232.00 per week and

permanent partial disability at the rate of

$174.00 per week if this claim is found

compensable.

5. To the knowledge of the parties, Sandra Bloodworth

did not prepare a written statement.

6. The claimant has failed to establish by a

preponderance of the evidence that she sustained a

compensable ankle injury at work on the night of

March 15 - 16, 2008, at approximately midnight. 
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The preponderance of the credible evidence instead

establishes that the claimant sustained her ankle

injury before coming to work on March 15, 2008.

7. The claimant has failed to establish that the

respondents are estopped from denying liability

for the treatment that she received at Little

River Memorial Hospital on March 16, 2008.

8. Because the claimant failed to establish by a

preponderance of the evidence that she sustained a

compensable injury, her claim for temporary total

disability compensation, benefits pursuant to

Arkansas Code Annotated § 11-9-505(a), medical

treatment and attorney’s fees must be denied.

ORDER

For the reasons discussed herein, this claim must be,

and hereby is, respectfully denied.

IT IS SO ORDERED.

__________________________
MARK CHURCHWELL
Administrative Law Judge


