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STATEMENT OF THE CASE

A hearing was conducted in the above styled claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On November 18, 2008, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects the issues to be addressed during the course of the hearing and the parties’

contentions relative to same.  The Pre-hearing Order is herein designated a part of the record as

Commission Exhibit #1.

The testimony of Joseph McNutt - the claimant, Miles Harvey, Mike West, Cameron

Rosenthall, Jeff Wilson, and Greg Wilson, coupled with medical reports and other documents

comprise the record in this claim.
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DISCUSSION

Joseph L. McNutt, the claimant, with a date of birth of February 2, 1955, is a high school

graduate, who commenced his employment with respondent in 2007 as a welder.  Claimant

acknowledged that prior to his 2007 employment by respondent he had undergone three (3)

surgeries relative to prior injuries.  The claimant did not undergo a physical examination in

conjunction with his employment with respondent.  The testimony of the claimant reflects that

prior to him 2007, employment with respondent he had last been seen by a physician in connection

with his back in January 2007.

Dr.  Stephen M. Waggoner, a Memphis orthopedic surgeon, was the last physician to

provide treatment for the claimant’s 2006, back injury.  Claimant denies that he was taking any

medication relative to his back at the time of his May 2007, employment by respondent.  Claimant

asserts that he continued in the employment of respondent through March 31, 2008.  The claimant

testified that during his employment with respondent he earned $15.00, per hour for a 40 hour

work week.

Claimant maintains that on March 31, 2008, he sustained an injury to his back within the

course and scope of his employment.  The testimony of the claimant reflects that at the time of the

injury he was working outside welding on a pipe.  In describing the mechanics of the accident, the

claimant testified:

I bent over and twisted getting underneath the pipe to make a
weld, and that’s when I pulled something in my back. (T. 11).

Clamant asserts that he reported the injury to Greg and Jeff Wilson.  Claimant testified that he did

not seek medical treatment at the time, however offered that he took off work the remainder of
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that day.  Claimant’s testimony reflects that when he returned to work following the March 31,

2008, injury, he performed his same job.   

The claimant testified that in June 2008, he was laid off by respondent.  Regarding his

ability to work between the March 31, 2008, injury date and the June 16, 2008, lay-off date,

claimant testified that the worked as much as he could.  Claimant maintains that he has been

unable to work since June 16, 2008. 

The testimony of the claimant reflects that he first sought medical treatment growing out

of the March 31, 2008, injury on September 11, 2008, at the VA Hospital in Popular Bluff,

Missouri.  Claimant testified that he was taken off work by Dr. John R. Hines, a Paragould family

practice physician.  Claimant’s testimony reflects that his treatment under the care of Dr. Hines

consist of pain medication and that he has a scheduled follow appointment for January 2009.

The claimant’s testimony reflects that in addition to the VA Hospital in Popular Bluff, he

has also receive medical treatment in connection to the March 31, 2008, injury at the VA Clinic in

Paragould and by Dr. Campbell in Jonesboro.  The testimony of the claimant reflects that he has

not received a bill for any of his medical provider relative to the treatment received for the March

31, 2008, injury.

  During cross-examination, the claimant testified that he did not recall if he had back

surgery before 2000.  Claimant’s testimony reflects that he first started having back problems such

that he required medical treatment in the late 1990's.  The testimony of the claimant reflects that

he was injured while working for Memphis Fence Company, which resulted in low back surgery in

May 2000.  Claimant acknowledged that following the afore surgery he had pain in his buttock

and thigh.  Claimant remained off work for several months following the injury which resulted in
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the May 2000 surgery.

In 2001, the claimant reported to doctor complaining of a burning pain.  Claimant testified

that he had no recollection of the history contained in his medical records of a January 2001 entry

reflecting that he was running two months ago and felt a burning.  The medical records reflects

that in 2004, the claimant had problems with his leg and back, however there was no indication of

an injury.  Claimant testified that he did not know whether he missed work in 2004, because of

the leg and back problem.

Claimant testified that in 2006 he first begin to experience symptoms of tingling/burning

going down into his foot.  Claimant acknowledged that the symptoms could have had their onset

as early as 2004.  Claimant does not dispute that he missed at least two (2) months of work in

2004 due to his back.

The testimony of the claimant reflects that in 2005 while employed by Industrial

Mechanical Contractors he suffered an injury:

I was picking up a piece of pipe with some other people.  They
let go of their end, and I held mine, and it pulled it up. (T. 18).

Following the injury, claimant testified that he had hip and left leg pain symptoms which radiated

into his foot.  Claimant was off work for more than a year as a result of the injury.  Claimant

acknowledged that he did not work anywhere after his employment with Industrial Mechanical

Contractors until he commenced his work for respondent.  Claimant concedes that if he was taken

off work in September 2005, following the injury at Industrial Mechanical Contractors, then he in

fact was off work nearly two (2) years.

The testimony of the claimant reflects that he was unaware of the presence of
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osteophytes/bone spurs in his back in 2005.  Claimant underwent back surgery on January 11,

2006, which entailed a fusion with the placement of a cage and rods in his back. (RX. #1, p. 32-

33).  In June 2006, the claimant underwent a functional capacity evaluation.  Claimant

acknowledged having difficulty walking at the time the FCE was performed, explaining that

walking was making his back hurt.  Claimant’s testimony reflects that he limped, favoring his left

his left foot.  Claimant concedes that he may have relayed to the individuals administering the

FCE that after he walked or stood up for a while he could not feel this left leg.

The claimant testified that after his surgery he attempted to return to work for Industrial

Mechanical Contractors, however after being there for a month or two he was laid off.  Regarding

his ability to perform the work, claimant responded, “I was trying to”.  Claimant acknowledged

that restrictions were placed on his employment activities following his injury and surgery to

include lifting no greater then 50 pounds, or 20 pounds frequently, along with other restrictions.  

When the claimant returned to Industrial Mechanical Contractors he was placed in the shop where

he was sweeping.  Claimant denies that he continued to have pain or problems with his back

attributable to the 2005 injury subsequent to February 2007.  Claimant elaborated:

February of 2007, I was good, didn’t nothing bother me all the 
way up till March of this year. (T. 22).

The testimony of the claimant reflects that he was aware that Dr. Waggoner has assessed a

24% anatomical impairment attributable to all of his back injuries up to and including that

sustained in the employment of Industrial Mechanical Contractors.  Claimant settled the

Tennessee workers’ compensation claim.  

The claimant had just moved back to the area at the end of February 2007.  Claimant
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testified that he started working for respondent in May 2007.  Claimant testified that when he

started working for respondent he did not tell them the he had any restrictions of the things he

could and could not do because it never came up.  (T. 24).  Claimant denies that he had physical

problem doing his job for respondent until March 31, 2008.  

Claimant concedes that he took off work the first couple of days following March 31,

2008.  Claimant testified:

I was off a few days.  I don’t remember if it was on a weekend,
but I thought it was something like that. (T. 25-26).

When informed that March 31, 2008, was a Monday, claimant responded:

I never looked at the calendar.

I didn’t know exactly if the 31st was the right day or not.
I knew it was around the 31st . 

I don’t recall.  That’s just where I thought it was.  It’s been a
while back, so that’s when I figured it was.  It was around in that time
area.  (T. 26).

Claimant maintains that he reported his injury to both Jeff Wilson and Greg Wilson when he got

up from making the weld, on the day of the occurrence.

Claimant’s testimony reflects that he missed time from work between the date of the

occurrence of the injury and June 16, 2008.  Regarding the afore, claimant testified that he missed

work during the first week of April 2008.  Claimant maintains that there were times when he

reported to work, worked for a period, and then he would have to go home.  Claimant testified

that he was paid his vacation the one week in April 2008, that he was off work. (T. 27).  

Claimant asserts that most of the time he did not get paid by respondent for the time he did not

work.  Claimant concedes that during his employment with respondent he turned in his hours that
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he worked to respondent, and would paid for same.   

Claimant asserts that there were other times following his injury that he made statements

or comments to Greg Wilson about his injury.  Regarding the afore, claimant’s testimony reflects:

That first week I took off in April, I told him I needed to go to
the doctor.  He said, “Just go ahead and take the week off.”  And then I
took my vacation week, because it was bothering me.  He said, “Go ahead
and take it off.”  And then June I told him I needed to go to the doctor.  It
wasn’t getting no better.  And he told me why didn’t I just go on and take 
the layoff and let my back heal up, and I agreed to that.  Then I called him
back in July and told him it wasn’t getting any better, and that’s when he
sent me up there to the family physicians or whatever. (T. 28).

The testimony of the claimant reflects that he told Greg Wilson about his injury four (4) time

following its occurrence.  Claimant’s testimony also reflects that he discussed his injury with Jeff

Wilson several times:

The time that I did it was around March, and a couple of times
when I had to take off from work. (T. 29).

While the claimant testified that he did not recall if he told other employees of respondent that he 

had been hurt on the job, it was possible that he did.  Whether his work injury was apparent to co-

workers, claimant noted that he was having to limp around while he was at work.  Claimant

acknowledged that he did not fill out an incident report at the time of the injury, either with

Anchor Packaging or for respondent.

The testimony of the claimant reflects that during the time of his employment by

respondent work was being performed in Mountain View and at the Anchor Packing Plant in

Paragould.  The claimant testified that the last work he performed for respondent was working on

a stand that lifts stuff up out of the basement or a hole.  

Claimant elaborated on his conversation with Greg Wilson and being encouraged to take
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lay-off because of back pain:

Yes, because he said if he put it on workman’s comp, he would
have to quit and go to work for his subs and work for somebody.  That’s
what he told me. (T. 30-31).

Claimant asserts that Greg Wilson was suppose to call him back to work when “my back got

better”. (T. 31).  Claimant acknowledged that he contacted Greg Wilson after the lay-off and

requested that he be sent to a doctor for his back.  As a consequence of the afore, respondent set

up an appointment for the claimant to go to Family Medicine Associates in Paragould.  

Claimant underwent a drug test at Family Medicine Associates, and tested positive. 

Claimant explained the positive drug test by noting that he tried some marijuana to see if it would

ease up the pain attributed to the injury.  The testimony of the claimant reflects that the tried the

marijuana within a few weeks of the time the drug test was administered in July 2008.  Claimant

denied that he had tried or used marijuana during his employment by respondent.  

Following the lay-off, claimant acknowledged that he filed a claim for unemployment

benefits, and in doing so relayed that he was able and available for work.  The claimant received

12 weeks of unemployment benefits.  Claimant relayed regarding the afore that he thought he was

going to be called back to work by respondent.

The claimant acknowledged that he was not taken off work by any of the physicians at the

Veteran Administration Hospital/Clinic.  The testimony of the claimant reflects that Dr. Campbell

at Jonesboro Neurosurgery Clinic informed him that having already undergone a fusion of his

lower back  he could not perform any kind of surgery for his complaints.  

Finally, claimant asserts that he has not been told that his current problems are related to

the various past problems predating 2008.  Claimant maintains that prior to his injury in the



9

employment of respondent in March 2008, he was fine and able to work.

Mrs. Patricia McNutt, the claimant’s was present and available to testify.  The parties

stipulated that if called to testify, Mrs. McNutt’s testimony would reflect that during the second

week of April 2008, Greg Wilson inquired about the claimant’s well-being, and that in July 2008,

again inquired about the claimant’s well-being, at which time he was told that the claimant was

worse and respondent needed to call him about seeing a doctor.

Miles Harvey, engineering manager for the Anchor Packaging Plant in Paragould, testified

that he had been so employed since April 2007.  Within the course and scope of his duties, Mr.

Harvey testified that he had occasion to be out and about in the Anchor Packaging plant with the

crew of respondent-employer.  Mr. Harvey explained, regarding the afore:

Given all the projects I have going on, every day I’ve got various
projects, mechanical, electrical, and what-not, I would employ Wilson
Industrial quite frequently.  And I interact with them every day, particularly
if they are working for me, and I have been at the facility pretty - - every
week. (T. 36).

Mr. Harvey testified that during the period that the claimant was working for respondent he

would see him out on the floor, during which time he had an opportunity to observe him working. 

Mr. Harvey’s testimony reflects that the claimant never reported that he had been injured

while working on the premises of  Anchor Packaging Plant, nor was he made aware by anyone in

early 2008 that the claimant had been injured at the facility.  Mr. Harvey testified that Anchor

Packaging had rules and procedures in place to be followed for work-related injuries, even to

employees of contractors:

Generally if there’s an injury, at the very minimum, depending
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on the severity of the injury, an investigation would be started, a pre-
conference between the people that were injured and find out what the 
cause was, see if there’s any method or anything we needed to do to 
eliminate that possibility of it happening again.  That’s pretty routine.
We prefer to do that with contractors or anybody that’s inside the facility
or on the grounds. (T. 37).

Mr. Harvey testified that he learned at some later point that the claimant was claiming he had an

injury while working for respondent at the Anchor Packaging Plant.

Mike West, an employee of Western Union County Water, testified that from December

17, 2007, until mid-June 2008, he was employed by respondent.  In explaining the circumstances

surrounding the cessation of his employment with respondent, Mr. West testified:

Greg pulled me aside one morning and told me that work was kind
of slowing down, you know, and it might kind of in my best interest to 
start looking around for something else.  And so I kind of jumped on the
opportunity to get out and find something. (T. 40).

During his employment with respondent Mr. West had occasions to work with the claimant. 

Regarding the afore, particularly during the time period of March 2008, Mr. West’s testimony

reflects:

Shoot, it was, I don’t know, we probably worked maybe two or 
three days out of the week together.  One day I may be working with him 
or Jeff or, you know, all three of them together.  But every day, you know,
that he was there, we would see one another. (T. 40).

Mr. West denies observing the claimant having any physical problems doing is work after March

2008, nor was there any kind of injury reported to him by the claimant.

Cameron Rosenthall testified that he has been employed by respondent pretty much since

the beginning of its operation.  Mr. Rosenthall offered that when work with respondent was slow

he would find another job, however he would return to respondent as soon as he could, when
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work picked up.  Mr. Rosenthall further explained regarding the afore:

Well, no, basically I like working for Greg, so if the farm, if it’s
slow, I go move tires, or I go work at Anchor Factory itself.  I work for 
Anchor. (T. 43).

The testimony of Mr. Rosenthall reflects that he had occasion to work with the claimant during

his employment with respondent, at times working side-by-side.  Mr. Rosenthall testified

regarding their work activity on the last day that the claimant worked for respondent:

The last day we was - - I was cleaning up the shop.  I can’t 
tell you exactly what we was doing all day, and Friday we were all
ready to get out of there. (T. 43).

Mr. Rosenthall denied that the claimant complained to him of hurting himself on the job in his 

employment with respondent, however added:

No.  Greg come up, and he said one time that he hurt his back. (T. 44).

Mr. Ronsenthall’s testimony reflects that the afore occurred long before the last day of the 

claimant’s work for respondent in June 2008.  Mr. Rosenthall testified that the claimant made the 

statement to Greg Wilson that his back was sore was in connection with the claimant having left 

work part of the day.  Mr. Rosenthall added, regarding the claimant missing work:

He missed work on his trailer.  He would get sick.  Just various
things he would go home. (T. 43).

Mr. Rosenthall maintains that he did see the claimant doing lifting work without seemingly having

problems in his employment with respondent after March 31, 2008.

During cross-examination, Mr. Rosenthall acknowledged that Greg Wilson and Jeff

Wilson directed him to start lifting stuff for him because he had gotten hurt on the job.  Regarding

the afore, Mr. Rosenthall testified:
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One day he got hurt or something, said his back was hurting,
and Greg said to me and Mike, “make sure that he doesn’t lift anything
heavy that - - that day,” right. 

That was pretty much it.  He said he hurt his back when he was
welding.

It was when we was doing the waterlines, whenever that was.

I just - - the way Mike said it, he had a stiff back, and he wanted
us to help him out, make sure he wasn’t lifting heavy pipes by hisself
(sic).  He does that for everybody.  (T. 45-46).

Mr. Rosenthall assessed the above as a common occurrence:

Yes.  Yes, it’s just like if you have a sore back from the day before
or walking on a concrete floor for 12 hours. (T. 46-47).

Mr. Rosenthall’s testimony reflects that assistance to the claimant in lifting was not constant:

No, because after - - a day or so after that, he was just fine.  
Nothing was wrong with him lifting. 

He was lifting on a trailer and doing the same stuff the rest of
us was. (T. 47).

Jeffrey Gail Wilson testified that he is the brother of Greg Wilson and had worked with

respondent, Wilson Industrial Services, Inc., since the start of same.  Mr. Jeff Wilson’s testimony

reflects regarding his job duties with respondent:

My position is the same as everyone else’s.  I’m a general employee.
I do labor, clean up.  My job is the same as everybody else’s.  I make the
same wages.  We’re just getting started, and I mean, it’s just a paycheck.
(T. 48).

Mr. Jeff Wilson testified that he worked with the claimant every day pretty much.  Mr. Jeff Wilson

denies that the claimant reported to him that he had an injury on the job in March 2008.  In

addition to remembering the reporting of an injury by the claimant, Mr. Jeff Wilson testified that
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he would have talked to his brother, Greg Wilson, about it “if he had asked me”. (T. 48).

Mr. Jeff Wilson is a veteran.  Prior to March 2008, Mr. Jeff Wilson testified that he and

the claimant had a discussion about the VA.  Regarding the afore, Mr. Jeff Wilson testified:

I had been having various problems with my leg, a disease
that I have.  I had been getting a lot of VA medical treatment.  They
take care of my medicines and my doctor services.  And Joe had told
me he was a veteran and had mentioned that his brother had suggested
the he get disability from the VA for his back.  And that as far as his 
back was concerned, that’s the only thing that we’ve ever discussed about
his back. (T. 49).

Mr. Jeff Wilson denies noticing any difference in the way that the claimant performed his work 

at respondent in the last few months of his employment with same:

No, sir, I mean, I’m in my forties, and I think Joe is in his fifties,
and normal every day work, nothing serious.  You know, everybody gets
an ache and pain, but, no, sir, I never witnessed any accidents.  Other than
just every day work, there wasn’t no accidents.  We’ve got a pretty clean
record as far as safety at work. (T. 49).

Mr. Jeff Wilson denies that he ever had any discussion with the claimant or the claimant’s wife 

about the claimant being off work and trying to get his back better:

No, sir.  I thought he had just quit myself.  I didn’t know what had
happened to him.  Greg is the boss.  I just go to work and work beside the
guys every day.  I know things had slowed down, and he warned all of us,
you know, “Things are getting slow.  You may have to get laid off,” you 
know, which Mac was, I think maybe the first or second to get warned that
he was going to be laid off. (T. 49-50).

Things had slowed down, I mean, but they always do.  I mean, we’ve
got our busy time, and then it slows up.   We’re not needed every day doing
what we do, but we make it. (T. 50).

During cross-examination, Mr. Jeff Wilson testified that he did not know that the

claimant’s back was hurt.  Further, Mr. Jeff Wilson testified that he had no recollection of the
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claimant standing up after making a weld and saying that his back was hurt.  Mr. Jeff Wilson

allowed that the claimant commenced his employment with respondent in May 2007, or perhaps

later noting that respondent was pouring concrete and that the weather was hot at the time. 

Mr. Jeff Wilson’s testimony reflects that he was no aware of the claimant’s prior back

injuries and surgeries prior to March 2008.  As far as Mr. Jeff Wilson observed the claimant

performed his regular job duties throughout his employment with respondent.  In describing the

circumstances surrounding the VA discussion with the claimant, Mr. Jeff Wilson testified:

Yes, sir, I’m a veteran, and I’ve been diagnosed with Hepatitis
B.  Our brother died January the 1st last year.  I went in for a checkup,
and it comes on there that I had that Class B.  I started seeking treatment
from the VA Hospital.  I also have a bad leg.   I was a paratrooper.  And
I was seeking - - the VA was helping me out with my Hepatitis and my
medication.  We were sitting there in the truck, and Joe told me he was 
in the Army and said that his brother in Illinois, or wherever he works, 
had mentioned to him that he should seek disability from the Veterans 
Hospital.  I did not receive disability, but evidently he was saying his 
brother told him.  Apparently his brother must know he had a back injury
before, because he was talking about seeking -  - (T. 52).

Regarding the timing of the above discussion, Mr. Jeff Wilson’s testimony reflects:

Joe is claiming he was hurt in March.  I don’t know what his final
time was, June or July.  I remember he jut was not working anymore.  I’m
going to say it was before maybe January, February, December, somewhere
right in that area.  We was having lunch one day sitting in his truck when he
told me this. (T. 53).

Mr. Jeff Wilson is a bricklayer by trade, and performed employment tasks general labor, 

sweeping and cleaning, picking up, and lifting.  Jeff Wilson noted that he was more of helper 

than the claimant, who was a good welder.

Gregory Allen Wilson, the owner of respondent-employer, described the nature of his

business:
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Oh, we just, we do a lot of welding, fabricating, machinery 
movement, installation, a lot of processed water piping, pretty much
-  - carpentry work, concrete.  We do a little bit of everything. (T. 54).

Based on his review of the records of respondent, and particularly payroll checks, the testimony

of Mr. Greg Wilson reflects that the claimant’s employment commenced the week prior to July

13, 2007. 

Mr. Gregory Wilson described the claimant’s posture in general as straight and upright. 

Mr. Gregory Wilson denies that the claimant indicated that he had any physical restrictions or

limitations regarding his work at the time of his employment by respondent.  Regarding the nature

of the work performed by the claimant, physically, during his employment with respondent, Mr.

Gregory Wilson’s testimony reflects:

Oh.  There’s occasions we might have something there that
might be heavy, but I mean, most of the time we use common sense
and use forklifts.  I mean, we’ve got plenty of forklifts available there,
you know.  Sometimes you get in a predicament where you can’t get a
forklift in.  I mean, but, you know, if it’s something that’s real heavy
that’s got to be lifted, we usually all try to get on it.  Everybody shares
the load.  Most of the time it’s all forklift. (T. 55).

Mr. Gregory Wilson denies that the claimant ever approached him to report that he had

hurt himself on the job.  Mr. Greg Wilson added that had such a report been made to him, his

actions would have been to investigate it first to find out what happened, and then to seek medial

treatment for the claimant.  Further, Mr. Greg Wilson noted that he would have relayed the

occurrence to Anchor Packaging personnel, explaining:

Well, that’s just kind of the rules and regulations there.  You
know, they’ve always told us if someone gets hurt to let them know,
their safety coordinators, let them know. (T. 56).

Mr. Greg Wilson testified that he first information about there being an injury to the claimant
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when he received a certified letter on August 2, 2008.  Mr. Greg Wilson maintains that prior to

the afore, the claimant had never indicated that he had sustained a work injury.

Mr. Greg Wilson testified regarding the claimant’s presence and work during April 2008,

based on the business records of respondent:

There was the week of 4/18/2008.  It shows he may have missed
an hour or two there.  But, no, I mean as far as every day, he was pretty 
much there pretty much every day, according to the pay records. (T. 57).

With respect to the furnishing of vacation time/pay to his employee, Mr. Greg Wilson testified:

Well, I just might use the vacation time.  I usually give them like
a Christmas bonus, but it’s more or less a week’s paycheck.

No, usually I just give them - - most of my guys, I mean, we’re
all kind of paycheck to paycheck type living.  You know, we like to 
work, and, you know, a person I’ll say likes to continue on working, I 
mean, they’ll get a check.  Usually at Christmastime I’ll give everybody
a full week’s check and then plus, you know, we’ll go ahead and work 
that next week, so I mean, it’s - - I mean, they can take off a week if they
wanted to, but, no, they usually don’t. (T. 57).

Mr. Greg Wilson conceded that after one year of employment with respondent an employee will

receive one (1) week’s pay for vacation.  As of April 2008, the claimant had not been employed

by respondent a full year.  According to the records of respondent the claimant continued to work

subsequent to March 31, 2008, through June 13, 2008.  During the afore period, Mr. Greg

Wilson testimony reflects that the claimant did work some overtime “about four weeks”.  

Mr. Greg Wilson concedes that there were occasions when the claimant missed some time

from work.  Further, Mr. Greg Wilson testified that there were matters that the claimant attended

that resulted in him missing time from work:

Yeah.  He’s had several incidents of being off work, I guess
due to home problems.  You know, he has had problems moving his
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- - trying to get set up to where he was living.  I know he had to take 
off several days for his water, claimed he had hot water heater problems.
And then sometimes his dog would get out several times, you know.  
Other than that, as far as sickness, nothing, no. (T. 59).

Regarding the basis for the claimant’s lay- off by respondent in June 2008, Mr. Greg Wilson 

testified:

Just lack of work, it was slowing down.  We had a pretty good 
project there that we was putting in a chilled water system that required
a lot of work.  But after that, it just kind of started slowing down.  Our jobs
usually are feast or famine.  We’re either covered up or, you know, just 
not got a lot to do. (T. 59).

Mr. Greg Wilson concedes that after the claimant was laid off he was contacted by same

regarding medical treatment.  Mr. Greg Wilson’s response to the afore reflects:

Well, I just told him I would have to get him an appointment
set up.  Well, first, I asked him did he have a family physician or 
somebody there in town that he would, you know, like to go to, and
he said no, he didn’t have one.  So I just told him, you know, we use
- - the family physician I used, my whole family uses, so that’s what we 
did. (T. 59-60).

Mr. Greg Wilson testified that while he was suspicious of the claimant’s allegation of having 

sustained a work-related injury, he nonetheless scheduled a doctor’s appointment for the 

claimant:

Oh, I mean, I would’ve done that with anybody, just no particular
reason.  I mean, I just, I guess the goodness of my heart, I mean, just to 
help him out, you know.  If he claimed he hurt hisself (sic) on my job.
(T. 60).

Mr. Greg Wilson’s testimony reflects that he was surprised when the claimant tested positive for

marijuana when he went to the doctor.  Mr. Greg Wilson testified that the claimant’s positive

drug test result adversely affected his recall to work for respondent. (T. 61).  Mr. Greg Wilson
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acknowledged that he had spoken with the claimant’s wife one time to inquire about his well-

being, however the same was after the letter written by the claimant’s wife.

Mr. Greg Wilson acknowledged that he scheduled the appointment for the claimant to be

seen at the Family Practice Clinic.  The afore was done after receipt of notice of the claimant’s

asserted injury.  Mr. Greg Wilson testified that he first learned of the claimant’s asserted injury

through a telephone conversation with the claimant.  Mr. Greg Wilson denied that the drug test of

the claimant by personnel of Family Practice Clinic was at his request, testifying:

Well, no, I told the nurse there that I did not have workers’
comp.  And I said that he had claimed the had hurt hisself (sic) on my
job.  I said, “What procedure, what do I need to do on that?”  And
she - - because I told her I did not have workers’ comp, the insurance.
And she said, “Well, the first thing we’ll do will be drug test him, and
we’ll just go from there.”

Mr. Greg Wilson acknowledged that he was responsible for hiring the claimant to work

for respondent, and that he did not inquire about the claimant physical condition.  As a

consequence of the afore, Mr. Wilson maintains he was unaware of the claimant’s prior back

surgery.  Mr. Wilson’s testimony reflects that he did not become aware of the claimant’s prior

back injuries and surgery until after the present claim was filed.  

In his employment with respondent claimant performed the duties of a welder.  Mr.

Wilson acknowledged that as a welder in the employment of respondent, sometimes the claimant

was placed in awkward positions while welding.  Mr. Wilson concedes that the claimant

consistently performed his job from the time he started working for respondent until he was laid

off, without difficulties.

The claimant’s prior medical history is documented extensively in medical evidence
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contained in the record.  Dr. Stephen Waggoner, a Memphis orthopedic surgeon, who performed

relative to the claimant’s prior low back injury, saw the claimant on August 17, 2006.  The office

note relative to the afore visit reflects, in pertinent part:

Mr. McNutt is here today for follow up.  He continues to have pain in 
his back with paraesthesias in the left foot and some pain in his left hip
and leg occasionally.  He says symptoms really have not changed much.
He had a CT scan done since last seeing me.  It was done at Park Avenue 
Diagnostic Center, but the films are not here.  His physical exam is unchanged.
He is an obese male.  He has a well healed incision with no sign of infection.
Neurologic exam is unchanged.  His CT report is reviewed showing posterior
fixation from L5 to S1.  Hardware is in good position.  There is a questionable
density seen in the left paracentral region at L5-S1 most likely representing
postoperative change.  This is reviewed on his MRI .  Again, there is no 
evidence of HNP.  There is some epidural scar tissue present in that region.
There is no other significant appearing stenosis or definite disc herniation 
seen otherwise.

PLAN: Postoperative appearance looks fine on the CT and MRI.  At this 
point he still has chronic back pain and some radicular pain.  We are 
going to try him on Lyrica 75 mg bid to see if this will help with any of
his symptoms and he is given Darvocet for pain.  We are going to keep
him on his permanent work restrictions that he was given previously and
see him back in six months with AP/lateral /oblique views of his lumbar
spine.  No change in his impairment rating. (RX. #1, p. 53).

The medical evidence reflects that on July 13, 2006, Dr. Waggoner assessed a 12% impairment

for the claimant’s last operation. (RX. #1, p. 49).  Further, permanent restrictions were placed on

the claimant which included no lifting over 50 pounds occasionally and not over 20 pounds

frequently, no repetitive bending or stooping. (RX. #1, p. 46; p. 54).  In addition to the permanent

restrictions, the August 17, 2006, employment report regarding the claimant noted that claimant

was to return on an as needed basis and that the claimant was discharged from the care of Dr.

Waggnor. (RX #1, p. 54).

The claimant was again seen by Dr. Waggoner on January 22, 2007.  The clinic note
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relative to the afore visit reflects, in pertinent part:

Mr. McNutt is here for follow up on his back.  He is doing fairly well.
      His back pain is better.  He has occasional pain that radiates into the hip

and thigh and some numbness of his foot.  He is now approximately a 
year postop.  Exam shows the lumbar wound to be healed with minimal
tenderness.  He can forward flex fingertips to the distal calf level and
this is limited due to his morbid obesity.  He has full extension.  
Neurologic exam is intact.

X-RAYS: AP/lateral and oblique views of his lumbar spine show a solid
fusion from L5 to S1.  Pedicle screws are in good position.

PLAN: He’s doing fairly well.  He’s still having some pain in his back
with prolonged standing and occasional pain in the thigh, but no real true
radicular symptoms.  At this point I think he needs to continue with weight
loss and lumbar strengthening on his own.  I don’t feel any additional 
surgical intervention is going to be beneficial for him.  We will go ahead
and release him from my care at this time.  He will see me back if things
worsen.  Continue with his present work restrictions.  No change in his 
impairment rating. (RX. #1, p. 55, p. 56).

The claimant was seen at the Family Practice Clinic on July 21, 2008, pursuant his request

for medical treatment.  The only document contained in the record in connection with the July 21,

2008, visit of the claimant to the Family Practice Clinic is a Drug Testing Request Form.  The July

21, 2008, visit to the Family Practice Clinic was scheduled by respondent pursuant to the

claimant’s request for medical treatment associated with a claimed work-related injury of March

2008. (RX. #1, p. 57).

On September 11, 2008, the claimant was seen by Dr. Roderick O. Baz at the John J.

Pershing Veteran Administration Medical Clinic.  The Progress Note relative to the afore visit

reflects a complaint of “chronic low back pain”.     The September 11, 2008, Progress Note

regarding the claimant’s visit further reflects:

HISTORY OF PRESENT ILLNESS: Joseph McNutt is a 53-year-old
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Caucasian male who come in complaining of chroinc low back pain.
He has been having back pain since March 21, 2008.  This patient has 
a history of back surgery.

He is a new patient and he is enrolling here in the VA.

PHYSICAL EXAMINATION:

Musculoskeletal:    Back with some paravertebral muscle spasms noted.
There is a scar from the previous surgery.   He has pain in the back with 
leg extention.

*       *      *

ASSESSMENT:
1. Back pain.
2. The patient will be assigned to a new primary care physician

for further evaluation and treatment.
3. He was prescribed Ultram, etodolac, and Flexeril.
4. Return if the pain is very severe. (CX #7).

The claimant was again seen at the VA Medical Clinic on September 22, 2008.  The Progress

Note relative to the afore, reflects, in pertinent part:

SUBJECTIVE: Patient is a 53-year-old white male who presents to our
clinic as a new patient today.  He is reporting chronic lower back discomfort
since March 31, 2008.  He rates this pain as a level 6 our 10 with right leg 
radiation.  Currently on etodolac, tramadol, Flexeril without relief.  Reports
having lumbar surgery times 3 in the pasat.  He states that he developed
this injury while working.  Workmen’s comp is pending.  He does have a
positive depression, alcohol and HGB screen.  With regards to his depression,
reports anxiety and hypersomnia. . . . 

*       *       *

NEURO EXAM: Straight leg raise is positive at around 30 degrees
on the right, 45 degrees on the left.
BACK: Nontender, symmetrical.

ASSESSMENT/PLAN:
1. Back pain.  Given his history of lumbar surgery with surgical
pinning, we will take CT of the lumbar spine for further evaluation.
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(CX #6).

The claimant underwent the CT of the lumbar spine on September 26, 2008.  (CX. #6).

On November 3, 2008, the claimant was evaluated by Dr. John A. Campbell, a Jonesboro

neurosurgeon, pursuant to the request of Dr. Ramona Ramrup, the claimant’s primary care with

the VA medical clinic.  In response to a patient questionnaire form of Jonesboro Neurosurgery

Clinic, the claimant relayed the mechanics of his injury as “making weld pipe on ground bend over

bad position to get to pulled something in lower back pulled two more times after that”. (RX. #1,

p. 76).   The November 3, 2008, report of Dr. Campbell reflects, in pertinent part:

PRESENTING SYMPTOM AND PROBLEM: This is a 53-year-old
veteran that I am seeing in consultation in the office at the request of 
Dr. Ramrup.  This gentleman has had previous lumbar fusion by Dr.
Waggoner.  He has had a total of three lumbar spine surgeries, the most
recent of which, I believe, was a L5-S1 fusion with instrumentation done
in January of 2006.  Since then the patient has noticed a problem since
March of this year.  He did well up until March and then in March was 
hurt doing a welding job and felt something pop in his back and since
then he has had a lot of pain going down the left leg down to the foot.
He has noticed some numbness and tingling on the side of the left foot.
He comes in with a recent CT scan of his lumbar spine that was carried
out on 9/26/08 at the Popular Bluff, MO VA Medical Center.

*       *       *

PAST SURGICAL HISTORY: His past surgical history is significant
for a history of lumbar fusion, L5-S1 and a history of two previous 
operations prior to that.

*       *       *

PHYSICAL EXAM: On exam Mr. McNutt is a fairly large man, rather
overweight.  He is ambulatory independently.  He generated 5/5 strength
in the right lower extremity.  He is diffusely weak in the left lower 
extremity and he generates only 4/5 strength throughout.  Sensory exam
does show some diminished light touch n the left S1 distribution.  Straight
leg raise testing is negative.  Reflexes are diminished, but symmetric.
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He walks with a little bit of a limp favoring the left leg.  Examination 
of his lumbar spine shows a well healed midline incision and then an 
incision over the left iliac crest, both of which are well healed.

IMAGING REVIEW: A CT scan of his lumbar spine dated 09/26/08 
from Popular Bluff VA Medical Center does show fusion from L5 to 
S1 with pedicle screws.  A generalized disk bulge is seen at L2-3, L3-4, 
and L4-5.

ASSESSMENT/PLAN: Patient with history of L5-S1 fusion has some 
bulging disks above the fusion.  The plan is for an MRI of the lumbar 
spine with and without contrast and followup. (RX. #1, p, 78-79).

The claimant underwent the MRI of the lumbar spine on November 17, 2008, at St. Bernards 

Imaging Center, pursuant to the directions of Dr. Campbell. (CX #3).  

The claimant was seen in follow-up by Dr. Campbell on November 17, 2008, following 

the above MRI.  The November 17, 2008, office note reflects, in pertinent part:

PRESENTING SYMPTOM AND PROBLEM: This is a 53-year-old
veteran I saw in consultation on 11/03/08 at the request of Dr. Ramrup.
.    .   .  He did well up until March of this year and then started having
pain again when he was doing a welding job and he felt a pop n his back
and since then he has had a lot of pain going down the left leg to the foot.
He has experienced numbness and tingling on the side of the left foot.  
He came in to see me on November 3rd with a September 2008 CT scan
of his lumbar spine that showed intact fusion from L5 to S1.  I sent him 
for an MRI of his lumbar spine done with and without contrast and had
a chance to review this study.

IMAGING STUDIES: This shows intact fusion at the L5-S1 level.  There
are some slight bulging disks at L2-3, L3-4, and L4-5 with minimal, if any,
stenosis at these levels.  Facet changes are seen at multiple levels as well.
The fusion appears to be solid and I really see no evidence for any S1 nerve
root compression.  I have told the patient the results of these films.

ASSESSMENT/PLAN: At this point I have no further surgical intervention
to recommend.  I have offered consultation with a pain specialist, but he 
declines this at this time.  I will be glad to see him back here on an as needed
basis. (RX #1, p. 80).

Finally, the medical reflects that the claimant was seen at the Family Practice Associates in
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November 2008, by Dr. John R. Hines.  The claimant was directed to remain off work for the

period November 5, 2008, through January 22, 2009, by his physician at Family Practice

Associates. (CX. #1, #2).

The record reflects the presence of a hand-written correspondence signed by Greg Wilson

of respondent-employer, reflecting that the claimant was laid off by same due to a lack of work on

June 6, 2008.  The document also reflects that the claimant would be called back to work when

business picked up. (CX. #8).  While the claimant received unemployment compensation benefits,

the evidence in the record reflects that he was not paid for the week ending June 14, 2008,

because the week was used as a valid waiting period. (CX #8).

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation has jurisdiction of this claim, in that the 

respondent employed the requisite number of employees to bring its operation within the purview

of the Arkansas Workers’ Compensation Act, however did not have a policy of workers’

compensation in place nor was it an authorized self-insured employer on March 31, 2008.  

2. At all times pertinent, the relationship of employee-employer existed between the 

parties.

3.  At all times pertinent during his employment with respondent the claimant earned

an average weekly wage of $600.00, entitling him to weekly compensation benefits of

$400.00/$300.00, for temporary total/permanent partial disability.
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4. On or about March 21, 2008, the claimant sustained an injury to his back arising 

out of and in the course of his employment with respondent, which rendered him temporarily

totally disabled for the period commencing June 6, 2008, and continuing through the end of his

healing period, a date to determined.

5. The respondent shall pay all reasonable hospital and medical expenses arising out 

of the claimant’s injury of on or about March 21, 2008.

6. The respondent has controverted this claim in its entirety.

CONCLUSIONS

The claimant asserts that while within the course and scope of his employment with

respondent in March 2008, he sustained an injury to his back which required medical treatment

and rendered his totally incapacitated from engaging in gainful employment.  The claimant seek

corresponding temporary total disability and medical benefits.   Respondent deny that the claimant

sustained a compensable injury while in its employment.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provisions.  Specifically, claimant asserts

that he sustained a specific incident injury which is identifiable by time and place of occurrence.  A

compensable injury is an “accidental injury . . . arising out of and in the course of employment . . . 

An injury is ‘accidental’ only if it is cause by a specific incident identifiable by time and place of

occurrence.”  Ark. Code Ann. §11-9-102 (4) and (16).  The claimant has the burden of proving by

a preponderance of the evidence that his injury is compensable.  Ark. Code Ann. §11-9-102 (4).

Compensability
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It is undisputed that the claimant suffered prior injuries to his low back for which he had

undergone surgical procedures, to include a January 11, 2006, lumbar fusion, under the care of

Dr. Stephen M. Waggoner, a Memphis neurosurgeon.  The claimant reached maximum medical

improvement relative to the January 11, 2006, fusion surgery on or about July 13, 2006.  The

claimant was last seen by Dr. Waggoner on January 22, 2007, at which time permanent

restrictions were placed on his employment activities, which included no repetitive bending or

stooping, no lifting over 50 pounds occasionally, and no lifting over 20 pounds frequently.

The claimant commenced his employment with respondent in either May or July 2007, as

a welder, and successfully discharged his assigned employment duties through March 2008.  The

claimant credibly testified regarding the mechanism of his March 2008, back injury.  There is no

evidence in the record to reflect that the claimant sought or obtained medical treatment relative to

his back between his last visit to Dr. Waggoner of January 22, 2007, and March 2008.

The claimant provided a recorded telephone statement in connection with the March 2008,

injury, in which he relayed that he was off work a few days following the injury and maybe off the

weekend just after the March 31, 2008.  March 31, 2008, was a Monday.  Claimant candidly

acknowledged that he did not remember the specific date, however believed it to be March 31,

2008.  In reviewing the medical in the record, it is noteworthy that when the claimant was initially

seen by medical providers at the John J. Pershing Veteran Administration Medical Center on

September 11, 2008, and relayed complaints regarding his back he identified the onset of same as

March 21, 2008, which was a Friday.  The March 21,2008, Friday corresponds with the

claimant’s recollection of being off-work the weekend following the occurrence.  In the

September 22, 2008, subsequent visit to the VA Medical Center, the date was listed as March 31,
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2008, and thereafter listed in subsequent medical records as the date of injury.

Save for missing brief periods of work after the March 21, 2008, injury, the claimant

continued to work as a welder for respondent until on or about June 6, 2008.  Contrary to the

testimony of Gregory Wilson, Jeffery Wilson, and Mike West, the credible testimony of Cameron

Rosenthall, reflects that “Greg come up, and he said one time that he [claimant] hurt his back”.

(T. 44).  In further corroboration of the claimant’s account of reporting the injury and continuing

to work thereafter, Mr. Rosenthall described the statement by Greg Wilson regarding the claimant

having hurt his back as “shoot, that was way before then [last day that the claimant worked for

respondent]”. (T. 44).

The respondent scheduled an appointment for the claimant to be seen at the Family

Practice Clinic in Paragould on July 21, 2008.  As noted above, the only document generated in

connection with July 21, 2008, visit to the Family Practice Clinic, is a Drug Testing Request

Form, reflecting a positive result for marijuana.  It is noteworthy that the claimant’s injury

occurred on or about March 21, 2008, and that the claimant ceased working on or about June 6,

2008, rendering the drug test results meaningless.   The first medical records of the claimant

receiving medical treatment regarding his back complaints following the March 21,2008, injury

was September 11,2008, at which time the treating medical provider noted the presence of

paravertebral muscle spasms. 

In workers’ compensation law, the employer takes the employee as he finds him, and

employment circumstances that aggravate pre-existing conditions are compensable.  Nashville

Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 64 (l990).  It is not a prerequisite to

compensability that the claimant identify the precise date upon which an accidental injury
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occurred, rather the claimant must only prove that the occurrence of the injury is capable of being

identified. Edens v. Superior Marble & Glass, 346 Ark. 487, 58 S.W.3d 369 (2001).  In the

instant claim, the claimant has sustained his burden of proof by a preponderance of the credible

evidence that he sustained an injury to his back on or about March 21,2008, within the course and

scope of his employment with respondent, which required medical treatment and rendered him

temporarily totally disabled.  Respondent has controverted this claim in its entirety.

Temporary Total Disability Benefits

Temporary total disability is that period within the healing period in which the claimant

suffers a total incapacity to earn wages. Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969

S.W.2d 677 (1998).  In the instant claim, the evidence reflects that the claimant was laid-off by

respondent on or about June 6, 2008.  The credible evidence discloses that the claimant requested

the lay-off due to residuals of his March 21, 2008, compensable lumbar injury.  The claimant did

file for and receive unemployment compensation benefits at the weekly rate of $247.00, for

twelve (12) weeks, until September 10, 2008.  

In his responsive filing to the Questionnaire, claimant relayed that he voluntarily ceased

receiving unemployment compensation benefits when he realized that he “was no longer able to

work”. (CM #1).  The credible testimony reflects that the claimant was encouraged to take the

June 2008, lay-off by respondent when he complained of his back injury and residuals.  Further,

the evidence reflects that after the claimant’s lay-off he continued to experience complaints

attributable to the March 21, 2008, injury, such that he sought the assistance of respondent to

obtain medical treatment.  As noted above, respondent scheduled a July 21, 2008, appointment at

Family Practice Clinic for the claimant pursuant to the afore.
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The claimant received unemployment compensation benefits through September 10, 2008,

at the weekly rate of $247.00.  The credible evidence in the record reflects that the claimant’s

average weekly was during his employment with respondent was $600.00 ($15.00 per hour for a

40 hour work-week), which generates compensation benefit rates of $400.00/$300.00, for

temporary total/permanent partial disability.

In addition to being directed to remain off work by Dr. John Hines at Family Practice

Associates for the period November 5, 2008, through January22, 2009, the medical in the record

reflects that at the time of his final visit with Dr. Campbell on November 17, 2008, an offer was

made for a consultation with as pain specialist, which claimant declined.  Nonetheless, the

claimant was seen on November 19, 2008, at the Mental Health Clinic of the VA Medical Center,

where the history of his March 2008, injury was documented.   The clinic notes of Advanced

Registered Nurse Practitioner Kathleen M. Laser recited that the claimant was unable to stand, sit,

or walk without extraordinary pain attributable to the work-related injury.

The claimant has sustained his burden of proof by a preponderance of the evidence that he

remained within his healing period and totally incapacitated from engaging in gainful employment

as a result of the work-related injury of on or about March 21, 2008, for the period commencing

June 6, 2008, and continuing through the end of his healing period, a date to be determined. 

Respondent has controverted the compensability of this claim in its entirety.

Medical Benefits

Ark. Code Ann. §11-9-508 (a) mandates that the employer provide such medical services

as may be reasonably necessary in connection with the employee’s injury.  Cox v. Klipsch &

Associates, 71 Ark. App. 433, 30 S.W.3d 764 (2000).  What constitutes reasonable and necessary
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treatment under the statute is a question of fact for the Commission.  Gansky v. Hi-Tech Eng’g,

325 Ark. 163, 924 S.W.2d 790 (1996).  As noted above, while the claimant suffered prior low

back injuries for which he had undergone surgeries, there is no evidence of receipt of medical

treatment subsequent to January 22, 2007, until July 21, 2008.  The claimant sustained an injury

to his back within the course and scope of his employment on March 21, 2008, which adversely

his ability to perform his assigned job duties.  

The evidence preponderates that the claimant has been in need of medical treatment since

the occurrence of his March 21, 2008, injury.  Medical treatment rendered to the claimant under

the care of the Veteran Administration Medical Center, as well as referrals therefrom, to include

Dr. John Campbell, and Family Practice Associates has been reasonably necessary in connection

with the treatment of the March 21,2008, compensable injury.  Respondent has controverted the

compensability of this claim in its entirety, to include medical benefits.

AWARD

Respondent is herein ordered and directed to pay to the claimant temporary total disability

benefits at the weekly compensation rate of $400.00, for the period commencing June 6, 2008,

and continuing through the end of the healing period, a date to be determined, as a result of the

March 21,2008, compensable back injury.  Said sums accrued shall be paid in lump without

discount.  Respondent may claim credit against the afore for the unemployment compensation

benefits received by the claimant during the time period.

Respondent is further ordered and directed to pay all reasonably necessary medical,

hospital, nursing, and other apparatus expenses in connection with the treatment of the claimant’s

March 21,2008 compensable back injury, to include medical related travel.
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This award shall bear interest at the legal rate pursuant to Ark. Code Ann. §11-9-809,

until paid.

IT IS SO ORDERED.

______________________________________________________
   Andrew L. Blood, ADMINISTRATIVE LAW JUDGE

            


