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Respondents represented by the HONORABLE GUY A. WADE, Attorney at Law, Little Rock,
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STATEMENT OF THE CASE

A hearing was conducted in the above style claim to determine the claimant’s entitlement

to workers’ compensation benefits.  On February 9, 2009, a pre-hearing conference was

conducted in this claim, from which a Pre-hearing Order of the same date was filed.  The Pre-

hearing Order reflects stipulations entered by the parties, the issues to be addressed during the

course of the hearing, and the parties’ contentions relative to the afore.  The Pre-hearing Order is

herein designated a part of the record as Commission Exhibit #1.

The testimony of Victoria L. McGill - the claimant, Sandra Lynn Smith, Sonya Lynn

Cook, and Paul Thomas McGill, Sr., coupled with medical reports and other documents comprise
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the record in this claim.

DISCUSSION

Victoria L. McGill, the claimant, with a date of birth of November 16, 1962, has a 9th

grade education.  The claimant also attended Mansfield Business School where she took a nine

(9) month course in security guard training.  Further, the claimant attended four-and-a-half (4 ½ )

months of medical assistant program in Forth Worth before the school closed.  Claimant obtained

her CNA training after a six (6) week program at Stanford Convalescent Center.  Claimant

received her certification in Texas, and later transferred it to Arkansas when she return to care of

her mother in July 2007.    

Claimant commenced her employment with respondent-employer on March 10, 2008, as a

CNA.  In describing her job duties as a CNA in the employment of respondent-employer the

testimony of the claimant reflects that the same included assistance with personal hygiene care;

exercise, and feeding of patients.  Claimant described respondent-employer as a nursing or

rehabilitation center, noting that some of the patients have Alzheimer disease and some have had

strokes.

The claimant maintains that she sustained an injury to her right knee on July 13, 2008,

within the course and scope of her employment as a result of an altercation.  In describing the

mechanics of the injury, claimant testified:

Well, July the 13th , it was just after dinner, and this new guy - I 
can’t remember his name now - do you remember?  Anyway, he had got
a hold of one of the covers like covers the plates at dinner time.   And when
I  - I noticed him at first - he was down at the end of the hall in the unit, 
and he was hitting a glass door with it.  Well, I went and told my charge 
nurse what was going on.
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*       *       *

But, anyway, I went and told her about what I seen going on, cause
I was supposed to take the cart that had the plates back out to the dining 
area.

*       *       * 

And he’s hitting the  -  like the glass on the door in the back, it’s 
got like a alarm on it so they can’t get out.  And he was trying to break the 
glass door to get out.  Well the nurse walked down there to, you know, tried
to get that away from him and give him his medication, cause he hadn’t had
that yet.  And I told her I was coming right back, I’m taking this out.  I 
come back in, he still has it in his hand, and he’d in the room with Mr.
Harris.

*       *       *

She [the nurse] tried to get it away from him, and he started 
struggling with her.  And she said, well, why do you keep, you know, 
hitting the glass?  And he said, well, it’s better than beating the you-know-
what out of you.  So, she turned around and she walks back and she’s like,
well, I ain’t gonna argue that point there.  So, I mean, I went out and I come
back in.  And Mr. Harris was in his room, sitting in his chair, and he didn’t
like a lot of hollering.  He had Alzheimer’s, and he didn’t like people 
hollering.  When they’d start to hollering, he’d jump up in their face.

And, anyway, the charge nurse told me to keep Mr. Noblin away 
from Mr. Harris so nothing would happen.  So, I’m in the room with Mr.
Harris and he’d sitting in his chair, and Mr. Noblin’s in the room, screaming
and hollering and kicking and saying terrible things, in his room.  I wasn’t 
messing with him, I was just standing by Mr. Harris, and he proceeded to 
come back toward Mr. Harris, sitting in his chair, and about that time, Mr.
Harris is starting to get upset.  So, Mr. Noblin was gonna hit him with that
round cover deal, so I stepped in between to block.  I couldn’t get it, so I 
threw this [right] arm out, which knocked it out of his hand.

And he punched me - thought he was  - he was  - it just happened so 
fast, I just bounced back and got in between again.  I got Mr. Harris out of
there - out of the room - and Deborah - Deb Webb and I don’t know who 
all, was at the door trying to get in.  I’m like, I can’t open the door right now,
cause he was here, Mr. Harris was here, and if those doors were to come 
open, they both would have went out.  So, in a few minutes, he managed
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to go back down there and I stayed with Mr. Harris until he got calmed down,
and then the doors come open.  Latonya come in, I said, do me a favor, 
stay with Mr. Harris while I go shut these doors.  This one door, it’s right
across from where the dining room is.  I hadn’t got to it yet, and he picked 
up a wet floor sign, and went in the two (2) ladies’ rooms, and shut the door.

And I’m standing there going, oh, my God, we’ve got to get him out 
of there.  I didn’t know what he would have done.  So, me and Latonya and
I don’t remember the name of the other nurses aid - we all three (3)  - three
(3) of us pushed that door open.  When he come out, he come out swinging 
that floor sign, and that’s when - what’s her name, Ester, Earnestine, or 
something - I can’t think of her name, got hit with hit.  So, I proceeded to go
on down and make sure all of the other doors, he couldn’t go in.  And 
when the cops - he went all the way back to his room and that’s about the
time the cops showed up, cause I was standing outside his door.  I was 
standing there when the comp come in and he asked me where he was at,
and I pointed to his room.  The cop went in, and he started talking to him.
So, I backed on off and I went back to the - where the dining room was.
And Latonya was in - Latonya was with Mr. Harris, and we were all standing
there - it was just something. (T. 9-13).

Claimant acknowledged that the initial police report of the July 13, 2008, incident

indicated that there were no injuries sustained.  However, a July 18, 2008, addendum to the

earlier report indicated that the claimant was attempting to break up the altercation between Mr.

Noblin and Mr. Harris, when Mr. Noblin punched the claimant on the left side of her face causing

the claimant to fall back and twist her knee.  Claimant’s testimony reflects that she did not fully

appreciated her injuries at the time of the occurrence:

At the time everything was going on and I really didn’t realize what
I was - you know, was wrong.  I was too busy trying to get, you know, keep
him from doing this, and I didn’t realize anything was wrong until I went
to go get - like I said, my linen towel barrel and my trash can out of the 
shower so I could make the last - it wasn’t the last - but I had to put the people
to bed after dinner, cause that still hadn’t been done.

And, there’s like a little ramp, you know, that you walk up in the 
shower room, and I stepped just right and I could feel my knee - I had the 
pain in it, and I’m like, you know, I just stepped wrong, so I kept going.  By
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nine o’clock (9:00) that night after I made my rounds, and it was time for me
to take the barrel out, instead of pushing the barrel, I was leaning on the 
barrel and pushing it with my body. 

My leg was hurting. (T. 14-15).

Claimant testified that she first noticed that she was having a problem with her about 6:30 p.m. on

the day of the incident, July 13, 2008, when she went to the shower room to get the barrel, noting

that when she walked up the small ramp she felt a sharp pain in the right knee.      

Claimant testified regarding the activity of the staff following the July 13, 2008,

altercation:

Well, later on, we got everybody to bed.  It was time for me 
to make the last round.  I was limping on my leg then.  And I thought,
well, you know, I’ve pulled a muscle.  So, after everything got calmed 
down and everybody was down there - Sandra, me, and I can’t remember
what the other girl’s name was - all met at the dining room, discussing, 
you know, what happened.  And we were talking about what, you know,
who was hit, how got hit, where they got hit.  And, you know, I told them
- well, they could see my face, that was obvious.  And I told them about 
my chest and that I’d fell into the door and I’d hit, you know, hit twisted, 
or something - I didn’t know what I had done. (T. 16).

Claimant was unsure if anyone was taking notes or writing anything down during the meeting,

however maintains that she did tell of being struck.  Claimant continued:

And I mentioned it again - as I was walking out - the beginning of
- the night aide come on to take over for me, as I was walking out.  Deb
Webb and Teresa - I don’t remember her name - night nurse, was standing
behind there, and Teresa asked me if I wanted to work.  I looked up, I 
said, I’m hurt, I’m going to the ER as soon as I can get to the car. (T. 17).

Claimant estimates that it was either 10:00 p.m. or a little after when she left work on the evening

of the altercation, July 13, 2008.    Claimant asserts that as soon as she left Jonesboro Healthcare
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she was taken to the emergency room of Northeast Arkansas Baptist Hospital by her husband. 

The claimant’s husband transported her to and from work during the period of time she was

employed by respondent-employer.

Claimant testified that at the time she sought medical treatment at the emergency room she

relayed complaints of pain in her back, face and knee.  Claimant noted that while she arrived at

the emergency room on July 13, 2008, following work, she did not leave until the early morning

hours of July 14, 2008.   Claimant was provided a knee immobilizer, crutches, and pain

medication [Lorcet Plus] by emergency medical personnel in the treatment of her complaints. 

Claimant described the knee immobilizer:

The knee immobilizer was like a boot that went from my ankle
all the way up to my hip, and it was velcro, is how it fastened, and I was
gave crutches. (T. 19).

Claimant next received medical treatment on July 18, 2008.

The testimony of the claimant reflects that she believes that she was scheduled off work on

July 14, and July 15, 2008, and that she returned to work on July 16, 2008.  Claimant testified

that she was not wearing the knee immobilizer when she return to work on July 16, 2008, because

she could not walk in it.  Claimant maintains that her regular job duties entailed activities which

required her to be able to bend, stoop, push and pull, and to be on her feet, all of which she was

able to do prior to July 13, 2008.

Claimant denied having any health or physical problems prior to July 13, 2008, other than

being asthmatic for which she used an inhaler.  Claimant testified that she did not have a regular

family doctor or primary care physician prior to the July 13, 2008, incident.  Claimant explained

that when her asthma flared up last time she went to the emergency room and was provided a
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prescription for her inhaler.  Claimant estimated that it had been eight (8) to nine (9) months prior

to the July 13, 2008, incident since she had been seen at the emergency room for treatment for

asthma.  

The testimony of the claimant reflects that she reported for work at approximately 2:00

p.m. on July 16, 2008.  Thereafter, claimant testified:

I went in and they put me on Station 1, and I went to go help this
woman.  She could stand some, but I went to help transfer her into her chair.
I got her there, but my knee buckled just as I got her to the chair, and I’m
like, me knee isn’t gonna hold up.  And I went to Marsha, and I said,
Marsha, my knee’s not gonna hold up, I’ve got to go. (T. 22).

Claimant explained the Marsha was the D.O.N. at the time.  Claimant continued:

And Marsha got upset with me because what I told her about my
leg.  And I said, well, I can’t help it.  I’ve got to go, you know, get something
done - my knee is not gonna hold out.  So she and the charge nurse called
another aide, supposedly to cover for me. (T. 23).

Claimant estimated that she had been at work a little more than an hour on July 16, 2008, before

having to leave.  

Claimant’s testimony reflects that on July 18, 2008, she went to the hospital in Paragould,

Arkansas Methodist Medical Center.  Claimant testified that on July 18, 2008, her husband called

the police regarding the incident report:

My husband is the one that wanted that police report.  He wanted
me to go down there and make a statement about what happened at work,
so he could have it on record as to what happened. (T. 23-24).

Claimant explained that after leaving the emergency room on July 18, 2008, she went to the police

department.  Regarding the emergency medical treatment she received on July 18, 2008, claimant

testified:
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Instead of the immobilizer like they had put me on, cause I told
them, I said, I cannot walk, even with the crutches, so they put a - some 
bandages - Ace bandages around my knee.

And gave me a shot.  I don’t remember what the show was.  (T. 24).

Claimant testified that she does not remember if she worked on July 17, 2008.  The

testimony of the claimant reflects that following the July 18, 2008, emergency room visit:

I took the paperwork that the Emergency Room gave me - I took
it to work, and, at the time, I had an Ace bandage and I was on my crutches
when I went to work.

And I gave it up to Marsha.  Diane was there at that time.  And 
they wanted to know if I’d come in to work - I believe it was Sunday, 
Monday, or some point, and I was on my crutches then. (T. 25).

After providing the paperwork to supervisory personnel on July 18, 2008, claimant testified:

As far as working was concern, my understanding was that I was to
have an MRI done to see what - you know, what had happened, if anything,
before I returned to work. (T. 26).

The testimony of the claimant reflects that an MRI was scheduled in September 2008, however on

the scheduled date she was notified by respondent-carrier that it had been cancelled.  

Claimant has not recollection of working any after the couple of hours she worked on July

16, 2008.  Claimant acknowledged receiving the August 25, 2008,  Form AR-2, reflecting

respondents’ acceptance of a medical only claim.  Claimant testified that after being notified of the

cancellation of the scheduled September 2008, MRI of her right knee:

Well, at that time, I didn’t have any insurance.  My husband is
retired Army - he has Tri-Care.  And he had started - after we found out
that had been cancelled, he started talking to Tri-Care, trying to get them
to approve for me to go to a doctor to have the MRI done so I could find
out what was wrong, get it took care of, and everything. (T. 28).

Claimant did obtain some medical treatment regarding her right knee in February 2009, and is
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currently undergoing physical therapy at St. Bernards Rehabilitation in Trumann, pursuant to the

directions of Dr. Allison Richardson, a physician approved through Tri-Care.  

Claimant asserts that she has been unable to work because of her knee since the couple of

hours she worked on July 16, 2008.  Regarding her ability to work, claimant testified:

Around my house - I’ll do my housework, and then about thirty
(30) minutes later, after I get done and sit down, my leg swells up, starts
hurting. (T. 30).

Claimant maintains that would not have been able to perform her job as a CNA in the employment

of respondent-employer from July 16, 2008, through the date of the hearing.  Claimant’s

testimony reflects that once her right knee injury is resolved, it is her desire to return to work. 

Regarding her work history prior to her employment with respondent-employer, claimant

testified:

Let’s see - I did private duty in - almost in San Antonio.  I did
private duty for a woman name Pam Hertz, and she moved - well, she
lived in Fort Worth, then she moved to El Dorado, and I moved to San
Antonio in 2002.  And let’s see, 2002 - I don’t think I really did anything.
2003 - I started working in 2005, I believe.  I worked at Sanford from 
‘80-something to ‘95. (T. 31-32).

Claimant explained the Stanford is a convalescent center.  Claimant also worked at Greene

County Healthcare Center in November 2007.  Claimant also perform some aide work for her

mother.

During cross-examination claimant acknowledged that she had a work-related injury

several years earlier when she dislocated a shoulder, which required a couple of weeks off work

and manipulation of the shoulder at a hospital.  Likewise, claimant acknowledged that it was her

responsibility to report events to the charge nurse, who was Sandra Smith on the night of July 13,
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2008, at respondent-employer.

Claimant maintains that she told Ms. Smith, the charge nurse and her supervisor, when she

finished her last job that when her husband arrived that she was going to the emergency room

once she left work.  Claimant acknowledged that other people involved in the incident had gone

for medical treatment, to include Mr. Harris and a CNA.  The testimony of the claimant reflects

that she does not remember if access to medical treatment was offered at the time the employees

gathered to discuss the incident following its occurrence.

Claimant acknowledged that she has no difficulty reading or writing.  Further claimant

testified that she can type and use a computer.  Claimant has a driver’s license and is able to drive. 

Claimant has a mentally disabled stepson at home:

I help him to, you know, make sure he takes his medications and
make sure he takes a bath and, you know, and, of course, I cook - he eats. (T. 43).

Regarding the current care for her mother, claimant testified:

Right at this time I haven’t been.  My sister’s stepped in since
all this has come about.

So she’s been - I’ve been there.  Like, just like last night, I went
to check on her.

But my sister has been mainly doing it since I’ve been 
injured, so - (T. 43-44).

Claimant testified that she did take a off-work slip to respondent-employer, adding:

Yes, and as a matter of fact, when  - the last time I was up there on 
my crutches, and I had the not from the ER then. (T. 44).

Claimant noted that the afore was on July 18, 2008.   Claimant testified that she did not talk to

anyone at respondent-employer regarding light duty work,  maintaining that there is no light duty
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work when it comes to CNA’s.  Claimant continued:

Well, at that time - sometime - no.  Sandra might have been the
charge nurse, it could have somebody else.  And whenever you said light
duty, they’d probably have you pass ice and do blood pressures and stuff,
but you’re still on your feet. (T. 45).

Claimant acknowledged that when she returned to work on July 16, 2008, and worked a

couple of hours she was not using crutches nor did she have on the knee immobilizer.  Claimant

acknowledged that although she first noticed the problem with her knee at about 6:30 p.m. on

July 13, 2008, she continued to work until the end of her shift at 10:00 p.m.

Claimant explained that the reason she did not go to the hospital on July 16, 2008, when

she left respondent-employer after working for an hour, contrary to the plans she had relayed to

Marsha, was because her husband had to go back to work after he picked her up.  Claimant was

not seen at the emergency room until July 18, 2008, two days later.  

Claimant maintains that the recommendation that she undergo an MRI of her knee was

made during her initial visit to the emergency room on July 13/14, 2008.  Regarding the

September 2008, scheduling of the MRI, claimant testified:

That’s when whose ever insurance scheduled it, and then they 
turned around and they cancelled it. 

The emergency room doctor, himself, is the one that said that it
needed to be done. (T. 47).

The testimony of the claimant reflects that Tri-Care paid for her medical treatment under

the care of Dr. Richardson.  Claimant added she and her husband in turn pay Tri-Care “so much a

year”. (T. 47). Tri-Care paid for the cost of the MRI scan that the claimant ultimately underwent

regarding her right knee. 
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Regarding any discussion she may have had with Ms. Cook regarding her injury and

documentation, claimant testified:

I know I - I think I gave her the paper from - when I went to 
Northeast Baptist that night.  I gave that paper to her, and she said that
she had t check with the insurance or something - I don’t remember who 
she had to check with. (T. 48).

Claimant has not recollection of a further request for any other documentation from Ms. Cook. 

Claimant concedes that she has not been back to respondent-employer since the date she last

worked on July 16, 2008.  Further, claimant acknowledged that she has not contacted or called

respondent-employer since the last day she worked on July 16, 2008.  

Paul Thomas McGill, Sr., the claimant’s husband, testified that during the claimant’s

employment with respondent-employer he transported her to and from work.  Mr. McGill retired

from the military in 1994.  Mr. McGill testified that he first became aware of the claimant’s

physical problems when she walked out of Jonesboro Healthcare Center on July 13, 2008, at

approximately 10:15 p.m.  Mr. McGill testified that the claimant’s face was swollen and that she

walked with a limp.  

Mr. McGill transported the claimant to emergency room of Northeast Baptist Hospital. 

Medical treatment rendered to the claimant by emergency medical personnel consisted of

medication, a knee immobilizer and crutches.  Claimant next received medical treatment in

connection with her knee injury on July 18, 2008, when she was seen at the emergency room of

Arkansas Methodist Medical Center in Paragould.

Mr. McGill testified that the claimant attempted to return to work between the two (2)

emergency room visits.  Mr. McGill’s testimony reflects, regarding the claimant’s return to work:
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I told her don’t go to work, but she wouldn’t - she was afraid
of losing her job.  I dropped her off, and she called me around six o’clock
(6:00) in the evening to come, she couldn’t work with her knee. (T. 54).

When he arrived to pick for the claimant, Mr. McGill observed that she slow coming out of the

facility and still walking with a limp.  Mr. McGill maintains that emergency medical personnel

recommended that the claimant undergo an MRI of her knee during the visits of both July 13,

2008, and July 18, 2008.  

Mr. McGill became involved in attempting to get the MRI scan scheduled for the claimant. 

Mr. McGill maintains that he and the claimant filed a claim for workers’ compensation benefits

with the Arkansas Workers’ Compensation Commission because respondents would not do so. 

Mr. McGill concedes that he did not speak with anyone at respondent-employer before filing the

claim.  Mr. McGill acknowledged receipt of the August 25, 2008, Form AR-2, reflecting that

respondents were accepting the claimant’s claim as a medical only claim.

Regarding the scheduling of the claimant’s MRI Mr. McGill testified:

I hadn’t, personally, scheduled it for her.  She went to a health
center and they scheduled an appointment for September the 3rd, for that
reason. 

September 2nd , they cancelled it.  (T. 57).

Mr. McGill’s testimony reflects that when he contacted Ms. Jamie Starr, the claim adjuster, to

find out why the MRI has been cancelled he was told it was because the knee complaint had not

been noted on their report.  Mr. McGill continued:

I also told them look at the police report, but after that happened, 
five (5) days later, I went down to the police department, got a copy of the
police report, and it wasn’t noted about the injury.  I spoke to the sergeant
down there and told him to note on the bottom that her knee was injured.
(T. 57).
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Regarding his observation of claimant from the time he picked her up early on July 16,

2008, to the present, Mr. McGill testified that she is unable to walk properly; that when she walks

she has pain and the knee swells.  Mr. McGill maintains that the claimant is unable to walk on her

right leg for longer than an half hour due to knee complaints.  

During cross-examination, Mr. McGill testified that while he did not have any

conversation with anybody at respondent-employer, he did write a letter to them.  Mr. McGill

denies sending any of the claimant’s medical records to respondent-employer.  Mr. McGill

testified that he was not employed on either July 13, 1008, or July 16, 2008.  Further the

testimony of Mr. McGill reflects that he did not have any appointment on July 16, 2008, that kept

him from taking the claimant to the hospital on July 16, 2008, after picking her up from work.  As

a consequence of the afore, Mr. McGill’s testimony reflects that if either he or the claimant felt it

necessary that she get medical treatment on July 16, 2008, he would have taken her. (T. 61-62).

Mr. McGill testified that when the went to the Jonesboro Police Department on July 18,

2008, the claimant was with him, and that they both talked to the office regarding her injuries

growing out of the July 13, 2008, incident.  With respect to the July 18, 2008, emergency room

visit by the claimant to Arkansas Methodist Medical Center, Mr. McGill testified:

We went down to the first hospital [Northeast Baptist Hospital],
we go into it, and they denies - she couldn’t be seen because we didn’t
have the money to pay for it and my insurance wouldn’t pay for it.  Then
we went down to the other hospital that we spoke - you’re speaking 
about.  That’s how it came about. (T. 67).

Mr. McGill testified that an effort was made to get the claimant medical treatment at the hospital

in Jonesboro on July 18, 2008, before going to the police department.  At another point Mr.

McGill testified, regarding sequence of events:
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I think we went to the - we went down to the hospital first,
then to Jonesboro Clinic, then - we went to the hospital first .   .

Then went to the Healthcare Center.  Then, at the Healthcare
Center, we sent in all the documents to them.  I wanted a copy of the
police report, then we went down and got a copy of the police report.
(T. 67-68).

Mr. McGill testified that the reason for the delay in the claimant obtaining medical

treatment from July 16, 2008, when she last worked, and July 18, 2008, when she was seen at the

emergency room in Paragould, was because they were attempting to get Tri-Care, his insurance

carrier, to pay for it.  Mr. McGill continued:

And we weren’t - we were - we weren’t - on the 18th , whatever
day it was when she went down there, she couldn’t be seen because we
didn’t have the money, and that’s why we waited the extra two (2) days
to see if Tri-Care would pay for it. (T. 68).

Sandra Lynn Smith testified that she is employed by respondent-employer and that she is

the weekend charge nurse for the Secure Unit.  Ms. Smith has been an LPN for twenty (20) years,

fifteen (15) of which have been in geriatrics or dementia patients.  Ms. Smith commenced her

employment with respondent-employer in either late April 2008 or early May 2008.  

Ms. Smith was at work on July 13, 2008, in her capacity as charge nurse and the

claimant’s supervisor.  Ms. Smith testified that she remember the incident on July 13, 2008, and

that the claimant was present that evening.  Regarding the reporting of injuries, Ms. Smith

testified:

Usually, they report it to whoever the charge nurse is directly
over them - you know, the chain of command.  She would have had
to have reported it to me, and then, the weekend supervisor who’s over
the whole building, I would have had to report it too. (T. 71).

Ms. Smith’s testimony reflects that the supervisor over the whole building was Deb Webb.  Ms.
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Smith testified what took place at respondent-employer following the July 13, 2008, incident:

After the incident, Ms. Webb, who was the weekend supervisor
- she was back there for the majority of this time because I had already 
called for her to come there because of the situation.  And we gathered 
all the employees, after I had sent both of the patients out who needed 
medical attention.  We called them all into the dining room where the 
residents eat at, and we had them all write statements out.  We had them
- we asked every employee involved if they were hurt or needed medical
attention.  If they needed to go, then now was the time we needed to,
you know, for everyone to be seen.  One (1) employee spoke up.  She had
been hit in the back of the head. 

Her name was Earnestine.

I do believe her last name was Robinson, but, you know, I mean,
there’s a lot of people come and go.  But, that was the only employee
that had made any mention of needing medical attention.

She - initially, Ms. Earnestine went with the male resident who
had been injured. 

Not the man who had been violent, but the one that was injured.
And her head continued to bother her, so, when she called me and explained
to me, you know, my head is really, really bothering me, at the time, I said
to her, then while you’re at the ER with him, you go ahead and you see 
someone to get your head checked out. 

Several, you know, had been  - you know, he had walked by and
he had hit with a wet floor sign, but Ms. Victoria made a statement when
we were all together and they were all having to write their statements, 
that he had made contact with one of her breasts. 

That he had hit her - and, I do believe, on the arm - yes, sir.(T. 71-73).

Ms. Smith denies that the claimant described any other complaints or problems from the incident. 

Further, Ms. Smith testified that she did not observe any other complaints or problems relative to

the claimant.   Regarding any other problems that she observe involving the claimant, Ms. Smith’s

testimony reflects:
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No, sir.  I mean, she was upset.  I mean, she was upset, but no,
I mean, she  - she was not - she did not tell me she was hurt.  She was
exhibiting anything showing me that she was in any kind of distress, or
I would have told her, like I did the other employee, then you go get medical
attention. (T. 74).

Ms. Smith, who only work the weekends, testified regarding a subsequent observation of the 

claimant:

We have - I only work the weekends, so, I was at the facility one
day during the wee, and I saw Victoria on crutches, coming out of the 
building, and I did not speak - I mean, I didn’t have a conversation with
her or anything.  I never saw her again after that point.  And I only work
the weekends, so that following Saturday morning, you know, I was 
asking someone, you know, what had happened to Victoria, you know, 
I saw her on crutches, and that was the first time I had heard about the 
statement that her knee had been hurt or her leg had been hurt during that
incident. (T. 74-75).

The testimony of Ms. Smith reflects that there were a total of approximately seven (7) to

eight (8) people present at the meeting following the incident.  Ms. Smith testified that each

employee was asked to provide a written statement regarding the incident.   Ms. Smith’s

testimony reflects that based on her contact and working with the claimant prior to the incident

[July 13, 1008], she had never observed the claimant having any health problems.  Ms. Smith

testified that Ms. Deb Webb is no longer employed by respondent-employer.

The testimony of Ms. Smith reflects, with respect to her observation of the claimant

following the July 13, 2008, incident as work resumed: 

No, sir.  I mean, the rest of the night went on and, I mean, like
I said, I mean, she was visibly upset with us because of the incident, but
she made no statement to me that her knee was hurt or that that gentleman
had made any kind of contact with her knee at all. (T. 82).

With respect to the extent of her contact with the claimant prior to July 2008, Ms. Smith’s
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testimony reflects:

Yes, Sir.  I mean, she would have worked two (2) shifts under
me - two (2:00) to ten (10:00).  I worked from six (6:00) in the morning
till ten (10:00) at night. (T. 84).

Ms. Smith further testified that during the majority of the time of the post-incident meeting in the

dining room the claimant was crying.  Ms. Smith testified, regarding the claimant:

I saw her sitting at the table with everyone else, and I think she
was, like I said, she was crying and she was shaking and she was sitting
there writing. 

On what she was writing, I do not know, because I mean, I did 
not look at her paper on what she filled out, Sir.  (T. 85).

As to why the claimant was crying Ms. Smith offered:

I mean, I know why she was - I know why she was upset.  I know
why she was crying.  I mean, and - I know why she was crying, Sir.

Because when the gentleman became agitated - the gentleman who
was hitting people - we had one (1) resident back there that cannot take
loud noises, cannot take yelling and all that sort of stuff.  So, Ms. Victoria
- I have asked her to watch that gentleman and make sure that he did not
get around the resident who was being violent until I could get the gentleman
out of there, okay?  I mean, that’s what I asked her to do, was to - just her
stay with that one (1) gentlemen there.  And when all this was over with, I 
did ask her, because that was the only resident that ended up getting harmed
- I asked her why did she walk off and leave him, when I asked her to just
watch that one (1) man, and she took it - I mean, she took me as I was 
blaming her for causing harm, and I was just questioning, why did you walk
off, why did you not do what you were asked to do. 

But, I mean, she never said to me that her leg hurt or that she was in
pain.  She was upset because she thought we were accusing her of causing
injury to the patient. (T. 85-86).

Sonya Lynn Cook testified that she is employed by respondent-employer in Human

Resources and responsible for workers’ compensation claims.  Ms. Cook’s testimony reflects that
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she first became aware of the July 13, 2008, incident on Monday morning July 14, 2008, when she

received all of the paperwork and statements from the individuals involved.  Ms. Cook testified

that her only information regarding any kind of problem involving the claimant was what she had

stated in her incident report.

Ms. Cook testified that she had a conversation with the claimant on July 16, 2008.  Ms.

Cook maintains that on July 16, 2008, the claimant worked all day on July 16, 2008.  The

testimony of Ms. Cook reflects that the claimant returned on July 17, 2008, and worked between

one and one-half (1 ½ ) and two (2) hours.  Regarding her discussion with the claimant on July

16, 2008, Ms. Cook testified that the claimant came into her office and handed her a “After-Care

report” from the emergency room, and asked her to make sure that the bill get paid.  At that time

the claimant informed Ms. Cook that she had hurt her knee. Ms. Cook testified:

That was the extent, and then I told her I would have to check in, 
get the reports, to make a workers’ comp claim. (T. 91).

Ms. Cook maintains that the “After care” paperwork which was furnished to her by the claimant 

did not reflect any limitations or restrictions.  Ms. Cook asserts that she requested the claimant to

provide her with documentation of any limitations or restrictions imposed by a medical provider.

Ms. Cook’s testimony reflects that she next had contact with the claimant on July 17,

2008, when the claimant worked 1 ½ to 2 hours.  Regarding the afore conversation with the

claimant, Ms. Cook testified:

That day, Victoria come in with Marsha Jackson, which was the
D. O. N., I believe, at that time, and that Marsha said that Victoria needed
to leave because her knee was hurting and Victoria had also written a note
saying that she could not work the rest of the day because her knee hurt.

So, I asked her [Victoria] - she stated that she   .   .   .
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Victoria had stated that she was going to have to leave and go
to the doctor, so I had asked her to please bring back any documentation
so we could get the paperwork moving. (T. 93-94).

Ms. Cook maintains that she did not receive any paperwork from the claimant, and to date has not

received any.  

Ms. Cook testified that respondent-employer does have light duty work available.  In

describing the light duty work available at respondent-employer, Ms. Cook’s testimony reflects:

Passing ice, doing - I don’t know the medical terms, but taking 
temperatures, vitals.   .   .   passing trays, combing hair, daily duties that
they can do.  I mean, we evaluate what the doctor sends over and then we
- we have like a two (2) page list of light duty. (T. 94-95).

Ms. Cook testified that she has not had any contact with the claimant since the July 17, 2008,

date.

Contained in the claimant personnel file was a copy of the July 14, 2008, emergency room

report or “after care” document that the claimant had provided Ms. Cook.  The document reflects

that the claimant had been provided with a knee immobilizer; that she was to rest and keep her

knee elevated.  Ms. Cook testified that she did not recall if the claimant had the knee immobilizer

on at the time she saw her on July 16, 2008, and July 17, 2008.  Ms. Cook acknowledged that the

claimant did have crutches on July 17, 2008.  Finally, Ms. Cook testified that she was aware that

the claimant had been communicating with respondent-carrier that she was still in need of medical

treatment as late as September 18, 2008.  

The medical in the record reflects that the claimant was seen at the emergency room of

NEA Baptist Hospital in July 13, 2008, with complaints of injury to her right arm, chest and right

knee, all of which she attributed to the incident at work.  The emergency room report reflects



21

swelling in the leg & ankle, as well as swelling and contusion in the face of the claimant.  The

report reflects a clinical impression of the claimant’s complaints as contusion of the left cheek,

right elbow and forearm and chest wall, as well as a strain of the right knee.  The claimant was

provided Lorcet Plus, as well as a knee immobilizer and crutches, and directed to remain off work

until seen by workers’ compensation physician with 24 hours.   The medical records of NEA

Baptist Hospital also reflect that the claimant underwent x-rays of her right knee, as well as right

forearm, chest, and face during the July 13-14, 2008, emergency room visit. (CX. #1, p.1-10).  

The July 14, 2008, aftercare instruction sheet relative to the claimant’s July 13-14, 2008,

NEA Baptist Hospital visit was provided to respondent-employer by the claimant.  The afore

reflects that the claimant was provided instructions to use the knee immobilizer and crutches, to

rest and to keep the injured extremity elevated.  The aftercare instructions also reflect that the

claimant see “workman Comp Doctor in 24 hours. (CX. #3).

On July 18, 2008, the claimant was seen at Arkansas Methodist Medical Center relative to

right knee pain complaints.  After noting a history of the injury, the records of Arkansas

Methodist Medical Center reflect a clinical impression of right knee strain and a recommendation

that the claimant undergo an MRI scan of the right knee. (CX. #1, p. 11-13).

On February 4, 2009, claimant was seen the NEA Clinic in Trumann by Dr. Alison

Richadson relative to her right knee pain.  The physical examination of the claimant’s right knee

during the February 4, 2009, clinic visit reflects, “antalgic gait, R knee with crepitance; no edema;

diffuse anterior TTP”.  Claimant was provided Naproxen 500 MG.  The clinic note also reflects

that an MRI was needed. (CX. #1, p. 14).  On February 11, 2009, the claimant underwent an MRI

scan of the right knee.  The radiologist report regarding the afore, reflects, in pertinent part:
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IMPRESSION:
1.  No acute findings at the knee.  Specifically, no internal 
derangement.
2.  Mild degenerative changes with small joint effusion and
a Baker’s cyst. (CX. #1. p. 15).

The record reflects information regarding the cost expended by the claimant and or the

insurance carrier of her husband relative to treatment in connection with the right knee complaint. 

(CX. #2).  Finally, there is contained in the record a Jonesboro Police Department report

regarding the July 13, 2008, altercation/incident at respondent-employer. (RX. #1).  

After a thorough consideration of all of the evidence in this record, to include the

testimony of the witnesses, review of the medical reports and other documentary evidence,

application of the appropriate statutory provisions and applicable case law, I make the following:

FINDINGS

1. The Arkansas Workers’ Compensation Commission has jurisdiction of this claim.

2. On July 13, 2008, the relationship of employee-employer-carrier existed among 

the parties, when the claimant earned an average weekly wage of $416.61, which generates

compensation benefit rates of $278.00/$208.00, for temporary total/permanent partial disability.

3. On July 13, 2008, the claimant sustained an injury to her right knee arising out of 

and in the course of her employment, which required medical treatment and rendered temporarily

totally disabled for the period commencing July 18, 2008, and continuing through the end of the

healing period or until such time as she return to work.

4. The respondent shall pay all reasonably necessary hospital and medical expenses 

arising out of the injury of July 13, 2008.

5. The respondents have controverted this claim in its entirety. 
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AWARD

The claimant maintains that she sustained an injury to her right knee within the course 

and scope of her employment with required medical treatment and rendered her totally

incapacitated from engaging in gainful employment.  Claimant seek corresponding medical and

temporary total disability benefits as well as controverted attorney fees.  Respondents take the

position that the claimant did not sustain an injury to her right, and that her current complaints are

the product of a pre-existing condition for which they are not liable.

The present claim is one governed by the provisions of Act 796 of 1993, in that the

claimant asserts entitlement to workers’ compensation benefits as a result of an injury having been

sustained subsequent to the effective date of the afore provision.

In the instant claim, claimant was employed by respondent-employer as a CNA beginning

March 10, 2008.  There is no evidence in the record to reflect that the claimant experienced

physical limitation or restriction in the performance of her assigned job duties.  Further, there is no

evidence in the record to reflect that the claimant required or sought medical treatment relative to

her right knee prior to July 13, 2008.

There is not a dispute regarding the occurrence of the July 13, 2008, incident.  The

claimant present credible testimony regarding mechanics of the altercation/event and her contact

with the assailant/resident.  The claimant did not appreciate the severity of her injuries at the time

of the gathering of the employees involved in the incident and the writing of statements

concerning same.  There is evidence in the record to reflect that the claimant was upset, shaking

and crying during much of review of the incident.  The claimant completed her shift on July 13,

2008, following the incident.  It was while she was discharging her job duties following the
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incident, and after the review, that the claimant first notice symptoms in her right knee.  The

claimant informed supervisory personnel of respondent-employer that she was going to the

emergency room when she left work at the conclusion of her shift.

The claimant was seen at the emergency room of NEA Baptist Hospital on July 13, 2008,

with complaints of injuries sustained in the altercation at work.  The medical record relative to the

July 13, 2008, emergency room visit reflect objective findings of injury to the claimant’s face,

chest, and right knee.  Diagnostic studied, x-rays, were obtain in connection with the claimant’s

complaints.  Further, the claimant was provided a knee immobilizer for her right knee and

crutches as well as prescription medication.  Further, the claimant was provide an aftercare

instruction sheet by attending emergency room medical personnel relative to the July 13-14, 2008,

visit.  Respondent-employer was provide the aftercare sheet by the claimant, and, as were aware

of the claimant’s hospital visit and receipt of medical treatment attributable to the July 13,2008,

incident.

The claimant reported for work on July 16, 2008, and worked her entire shift.  On July 17,

2008, claimant reported for work, however was only able to work one and one-half to two hours

before reporting that the right knee pain and symptoms prevented her from working.  After obtain

medical treatment at Arkansas Methodist Medical Center in Paragould at 12:53 p.m. on July 18,

2008, the claimant preceded to Jonesboro where at approximately 4:30 p.m. she amended the July

13, 2008, police report of the incident at respondent-employer to reflect the injuries she sustained. 

The evidence preponderates that the claimant sustained injuries within the course and

scope of her employment growing out of the altercation incident on July 13, 2008.  The claimant
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relayed to supervisory personnel, Deb Webb - the weekend supervisor who was over the whole

building, that she would be going to the emergency room for medical treatment when she left

work at 10:00 p.m. on July 13, 2008.  The medical records relative to the claimant’s July 13,

2008, emergency room visit to NEA Baptist Hospital corroborate the testimony of the claimant

with respect to the history of her injury.  Further, the afore records reflect objective evidence of

the injuries sustained by the claimant in the altercation/incident.  

Compensability

The claimant has the burden of proving the compensability of her claim by a

preponderance of the evidence.  Georgia-Pacific Corp. v. Carter, 62 Ark. App. 162, 969 S.W.2d

677 (1998).  An accidental injury is caused by a specific incident, identifiable by time and place of

occurrence.  Ark. Code Ann. §11-9-102 (4)(A) (i).  In order for an accidental injury to be

compensable, the claimant must show that she sustained an accidental injury; that the injury

caused physical harm to the body; that the injury arose out of and in the course of employment;

and that the injury required medical services or resulted in disability or death.  Further, the

claimant must establish a compensable injury by medical evidence, supported by objective

findings.  Ark. Code Ann. §11-9-102 (4)(D).  “Objective findings” are those findings which

cannot come under the voluntary control of the patient.  Ark. Code Ann. §11-9-102 (16).  The

requirement that a compensable injury be established by medical evidence supported by objective

findings applies only to the existence and extent of the injury.  Stephens Truck Lines v. Millican,

58 Ark. App. 275, 950 S.W.2d 472 (1997).

In the instant claim, the evidence preponderates that the claimant sustained injuries arising

out of and in the course of her employment growing out of the July 13, 2008, incident/altercation
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at respondent-employer, to include the injury to her right knee.  Medical treatment obtain in

connection with the injuries of July 13, 2008, included x-rays, medication, a knee immobilizer and

crutches.  Emergency medical records noted swelling in the claimant’s right knee and diagnosed

the same as a strain.  The claimant ultimately underwent an MRI scan of the right knee with

disclosed mild degenerative changes with small joint effusion and a Baker’s cyst.

A Baker’s cyst is defined as swelling behind the knee, caused by escape of synovial fluid

which has become enclosed in a sac of membrane; popliteal bursitis; synovial cyst of the popliteal

space.  Doland’s Illustrated Medical Dictionary, 26th Ed.  The assertion of respondents that the

claimant’s complaints with her right knee are the result of a pre-existing condition for which they

are not liable is not persuasive.  As previously noted, there is no evidence in the record to reflect

that the claimant sought or required medical treatment relative to her right knee prior to the July

13, 2008, altercation/incident.  The mechanics of the claimant’s movements growing out of her

encounter with the resident involved the July 13, 2008, altercation/incident are not disputed and

are consistent with the resulting injuries and complaints of the claimant.  Finally, aggravation of a

pre-existing, non-compensable condition by a compensable injury is itself compensable.  Hubley v.

Best Western-Governor’s Inn, 52 Ark App. 226, 916 S.W.2d 143 (1996).  Additionally, the

aggravation of a pre-existing condition by a specific work-related incident need not be the major

cause of a claimant’s disability in order to be compensable.  Farmland Insurance Co., v. Dubois,

54 Ark App. 141, 923 S.W.2d 883 (1996).  The claimant has sustained her burden of proof by a

preponderance of the credible evidence that she sustained an injury to her right knee on July 13,

2008, arising out of and in the course of her employment with respondents.  Respondents have

controverted this claim in its entirety.
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Medical Benefits

Ark. Code Ann. §11-9-508 (a), mandates that the employer provide all medical treatment

that is reasonably necessary for the treatment of the compensable injury of the employee.  What

constitutes reasonable and necessary treatment under the afore provision is a question of fact for

the Commission.  Gansky v. Hi-Tech Engineering, 325 Ark. 163, 924 S.W.2d 790 (1996); Air

Compressor Equipment v. Sword, 69 Ark App. 162, 11 S.W.3d 1 (2000). 

The evidence preponderates that the claimant informed supervisory personnel, Deb Webb,

that she would be seeking medical treatment for the injuries growing out of the July 13, 2008,

altercation/incident when she concluded her shift.  The claimant sought medical treatment at the

emergency room of NEA Baptist Hospital for complaints relative to her right knee, as well as her

fact, chest, and right arm, all attributable to the July 13, 2008, altercation/incident.  The evidence

preponderates that the medical treatment received by the claimant at NEA Baptist Hospital, and

Arkansas Methodist Medical Center as well as other providers, to include Dr. Alison Richardson,

was reasonably necessary in connection with the treatment of the claimant’s compensable injury,

and for which respondents are liable.  

The claimant was unable to obtain reasonably necessary medical treatment in connection

with the treatment of her injuries growing out of the July 13, 2008, altercation/incident, to include

the recommended MRI scan of the right knee, until Tri Care, the insurer of her husband agreed to

cover the expenses.  Indeed, the credible evidence in the record reflects that the claimant was

unable to obtain follow-up treatment at NEA Baptist Hospital due to the unpaid bill for the July

13, 2008, emergency room visit.  The afore resulted in the July 18, 2008, visit to Arkansas

Methodist Medical Center.  Respondent-employer had been provide with the “aftercare sheet”
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relative to the claimant’s July 13, 2008, emergency room visit by the claimant on July 16, 2008. 

The claimant desires reimbursement of her husband’s health insurance carrier, Tri Care, for sums

expended in connection with the treatment of her compensable injury.  Respondents have

controverted this claim in its entirety. 

Temporary Total Disability Benefits

The claimant sustained an injury to her right knee within the course and scope of her

employment on July 13, 2008.  As a result of the medical treatment the claimant received at the

emergency room of NEA Baptist Hospital on July 13, 2008, she was provide medication, a knee

immobilizer and crutches.  The “aftercare sheet” provided in connection with the emergency room

visit directed that the claimant follow-up with the workers’ compensation physician within 24-

hours.  While the evidence is clear that respondent-employer was provided the “aftercare sheet”

by the claimant there is no showing that arrangements were made for the claimant to be seen by

respondents’ designated medical provider.

The claimant did worked her full shift on July 16, 2008, however in doing so the claimant

removed the knee immobilizer and did not use her crutches.  On July 17, 2008, the claimant was

only able to work 1 ½ to 2 hours before having to abandon same due to residuals of her

compensable injury.  

Temporary total disability is that period within the healing period in which a claimant

suffers a total incapacity to earn wages.  Arkansas State Highway & Transportation Department

v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  An employee who sustains a scheduled

injury is entitled to compensation for temporary total disability during the healing period or until

the employee returns to work, whichever occurs first.  Wheeler Construction Co., v. Armstrong,
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73 Ark. App. 146, 41 S.W.3d 822 (2001).  The healing period continues until the employee is as

far restored as the permanent nature of her injury will permit.  Once the underlying condition

causing the disability stabilizes, and no further treatment will improve the injury, the healing

period has ended.  Carroll General Hospital v. Green, 54 Ark. App. 102, 923 S.W.2d 878

(1996).  Additionally, a failed attempt to continue working after an injury is not a per se bar to

temporary total disability benefits for a scheduled injury under Ark. Code Ann. §11-9-521 (a). 

Farmers Cooperative v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).

The evidence preponderates that the claimant sustained a scheduled injury within the

course and scope of her employment on July 13, 2008, which required medical treatment and

rendered her totally incapacitated from engaging in gainful employment effective July 17, 2008. 

The claimant remains within her healing period and in need of medical treatment, which she was

only able to obtain after a third-party insurance carrier, Tri Care, agreed to pay for the cost of

same.  The claimant only secured the services of a primary care physician in February 2009, and

started undergoing a course of physical therapy in April 2009.  The claimant has sustained her

burden of proof by a preponderance of the credible evidence that she remained within her healing

period and correspondingly entitled to the payment of temporary total disability for the period

commencing July 18, 2008, and continuing through the end of her healing period or until such

time as she return to gainful employment.  Respondents have controverted this claim in its

entirety.

AWARD

Respondents are herein ordered and directed to pay to the claimant temporary total

disability benefits at the weekly compensation benefit rate of $278.00, for the period commencing
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July 18, 2008, and continuing through the end of her healing period or until such time as she

return to gainful employment, whichever occurs first, as a result of the compensable right knee

injury of July 13, 2008.  Said sums accrued shall be paid in lump without discount.    

Respondents are further ordered and directed to pay all reasonably necessary and related

medical, hospital, nursing and other apparatus expenses in connection with the treatment of the

claimant’s July 13, 2008, compensable injury.  Additionally, respondents are directed to reimburse

Tri Care Insurance Company for sums expended by same in the treatment of the claimant’s July

13, 2008, compensable injury.

Maximum attorney fees are herein awarded to the claimant’s attorney of the indemnity

benefits herein awarded, pursuant to Ark. Code Ann. §11-9-715.

This award shall bear interest at the legal rate pursuant to Ark. Ann. Code §11-9-809,

until paid.

IT IS SO ORDERED.

________________________________________________
Andrew L. Blood, ADMINISTRATIVE LAW JUDGE


