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STATEMENT OF THE CASE

On November 25, 2008, the above captioned claim came on for a

hearing at Fort Smith, Arkansas.   A pre-hearing conference was

conducted on October 22, 2009, and a pre-hearing order was filed on

October 23, 2009.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On November 22, 2006, the relationship of employee-

employer-carrier existed between the parties.

3. The claimant earns an average weekly wage of $440.00.
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4. The claimant sustained physical injury on November 22,

2006, that meet the objective finding standards for physical injury

found in Ark. Code Ann. §11-9-102.

By agreement of the parties the issues to litigate are limited

to the following:

1. Compensability of the claimant’s injuries to multiple body

parts.

2. Was the claimant performing employment services at the time

of the incident on November 22, 2006.

Claimant’s contentions are:

“The above-listed proposed stipulations.  The
claimant contends that he was injured in a
motor vehicle accident while in the course and
scope of his employment at Skeets Electric in
Springdale, Washington County, Arkansas.”

Respondents’ contentions are:

“Respondents contend that claimant did not
sustain an injury within the course and scope
of his employment.  Respondents contend that
claimant was not performing employment
services at the time of the incident of
November 22, 2006.”

The claimant was employed by the respondents as an apprentice

electrician.  On November 22, 2006, the claimant left from the

respondent’s shop at about 7:00 a.m. in his personal vehicle to go

to a job site.  The claimant stated that he left that site about

3:15 to return to the respondent’s shop.  While on the return trip,

driving his personal vehicle, the claimant was struck by a semi-

truck and sustained several injuries.  There is no dispute that the

claimant suffered injuries during the automobile accident.  The
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central issue is whether the claimant was performing employment

services for the respondent at the time he sustained his injuries.

A compensable injury is an injury causing internal or external

harm that arises out of and in the course of employment which

injury does not include an injury that was inflicted upon the

employee at a time when employment services were not being

performed.  An employee is performing employment services when he

or she is doing something that is generally required by his or her

employer.  The test for determining whether an employee was injured

while performing employment services is the same as the test for

determining whether an injury occurred out of and in the course of

employment.  Whether the injury occurred within the time and space

boundaries of employment when the employee was carrying out the

employer’s purpose or advancing the employer’s interest directly or

indirectly.  Thus, the critical issue is whether the interest of

the employer was being directly or indirectly advanced by the

employee at the time of the injury.

In the present case there is no dispute that the respondent

generally pays employees from 7:00 a.m. until 3:30 p.m.  That time

frame represents the lower and upper boundaries for time of

employment with the respondent.  An Arkansas motor vehicle

collision report was introduced that noted the time of the

claimant’s collision was 3:27 p.m.  It also gives the time law

enforcement was notified as 3:29 p.m. and 3:32 p.m. as the time law

enforcement arrived on scene.  I find this report to be independent

and credible as to the time this automobile accident occurred.  The
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claimant was injured in the accident during the time boundaries of

his employment.

The claimant testified that he was returning to the

respondent’s shop for at least two reasons on the day of the

accident.  The first reason was to pick up supplies to use while he

worked overtime.  The second reason was to pick up his paycheck

from the respondent.

The claimant introduced a sworn affidavit of Jerald D.

Gullett.  Mr. Gullett was the claimant’s direct supervisor on the

day of the automobile accident and was in the vehicle in front of

the claimant when he was struck by the semi-truck.  Mr. Gullett’s

affidavit stated:

“I, Gerald D. Gullett, do hereby swear and
affirm that the foregoing statement is true,
correct, and being given under penalty of
perjury.

On November 22, 2006, I was working at a
residence off of 412 in the west Springdale
area.  On that day, I was working with Geno
McGhee.  I know for a fact that Mr. McGhee was
asked to work overtime that day and agreed to
do so.  We were both on our way back to the
shop when he was involved in a motor vehicle
accident.  This occurred at approximately 3:30
in the afternoon.  We had just left the job
site to turn in our time sheets and pick up
our checks.  We were driving back to the
Skeet’s Electric Shop.  Upon leaving, Mr.
McGhee was going back to the jobsite.

I am making this sworn statement under oath
and of my own free will and volition.  This
statement is also being made under penalty of
perjury.”

Mr. Gullett’s affidavit was dated June 27, 2008.  On September

29, 2008, Mr. Gullett was deposed by counsel for the claimant and
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the respondents.  In that deposition he stated that some portion of

the affidavit he signed was not accurate.  The following exchange

occurred between Mr. Gullett and counsel for the respondents during

his deposition:

Q. Now, you completed an affidavit.

A. Yes.  I’ve got it right here.

Q. Okay.  Did you review that before this
deposition?

A. Yes, sir.

Q. Okay.  Now, you told me that parts of the
affidavit were accurate, but thee were a
couple of things that you felt like did not
accurately reflect what you recalled about the
events?

A. Yes, sir.  The part about the accident was
all perfectly like I’d described before.

Q. And like you’ve said today?

A. Yes, sir.

Q. Okay.  Then let me ask you specifically in
regard to the affidavit where it says, “I know
for a fact that Mr. McGhee was asked to work
overtime that day and agreed to do so.”  Is
that accurate?

A. No, sir.  I was just looking for where it
was wrote at in here.  Oh, okay.  You’re on
“Upon leaving, Mr. McGhee was going back to
the job site.”  Is that what you’re saying?

Q. I’ll ask you about that.  “Upon leaving,
Mr. McGhee was going back to the job site.”
You don’t know that for a fact do you?

A. Well, I know he wasn’t because I had talked
to Ellis, and Ellis said that he hadn’t talked
to him and said that he could.

Q. All right.  And where it says - there’s a
reference to overtime in the affidavit.  Have
you clarified that today?  Right up in, where
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it says, “I know for a fact,” and beginning
with that sentence right there.

A. No, sir.  That was not correct.

Q. Was there some misunderstanding or
miscommunication in regard to this affidavit?

A. Yes, because I know for a fact that he had
asked me -

Q. Okay.

A. - if he could work overtime, and I said it
was fine with me, but he would have to clear
it through Ellis, the boss.

Q. Okay.  Just like you testified to earlier?

A. Right.  Because he would let me work, or it
I, if somebody wanted to work with me, it was
fine with Ellis.  I didn’t have to clear it
with Ellis.  But if I was gong to leave
somebody on the job site by themselves, I had
to clear it with Ellis.

Q. And had it been your experience while you
worked for Skeets that if there was any
overtime by any employee, that generally came
through you?  Or would Ellis usually talk to
you about it?  Or, explain how that worked.

A. Yes.  Because, see what it is is, I could
work as much overtime as I worked, and he
didn’t - he had problems with other employees
that would say, mark their time down that they
worked overtime when, in fact, they wasn’t.
And, other employees when I first hired on
told me I better watch my overtime, that Ellis
was going to get on to me about it.  So, I
just came up to Ellis and asked him about
this, and he said, no.  He said he don’t have
any problem with me.  Said I could work as
much overtime, and anytime anybody wanted to
work it with me, that was fine.  But if I was
going to leave somebody on the job to work
overtime by themselves, it had to be cleared.
He wanted to know that - of course, I wouldn’t
leave somebody on the job anyway that didn’t
know what they was dong, but it still had to
be cleared through him.
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Q. Okay.  All right.

A. It was just my own personal overtime.  As
long as I was there, I could have anybody
working overtime with me.  But, if I wasn’t
there, it had to be cleared through Mr.
Goodwin.

Q. And on this date, you had no intention of
returning to that job, did you?

A. Oh, no.  I was headed, getting home for
turkey.

Q. All right.  Is that what you did?

A. Yes.

There is certainly a question of fact as to whether the

claimant was authorized to return to the job site and work

overtime.  However, given the testimony of the claimant and even

the affidavit and contradictory deposition of Mr. Gullett, it is

clear that the claimant was at least going back to the respondent’s

shop to inquire about working overtime.  Both Mr. Gullett and Mr.

Goodwin Ellis, the owner of Skeets Electric, testified that in

order for the claimant to work overtime he would need Mr. Ellis to

approve the overtime work.  On the day of the accident Mr. Ellis

was at the respondent’s shop, which is where the claimant was going

when the accident occurred.  I find it is more probable than not

that he was going to inquire about overtime work and pick up his

paycheck.  Both of these activities directly or at least indirectly

advanced the respondent’s interest.  In Mr. Gullett’s deposition

the following exchange occurred between Mr. Gullett and the

claimant’s attorney:
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“Q. On the morning in question, do you know
whether or not you all knew where you all were
working that day?

A. I couldn’t tell you for sure, but I would
say Ellis said I was gong back because I know
that he was wanting to get this done, that it
wasn’t going to happen before Thanksgiving.

Q. Uh-huh.

A. And I think that’s part of the reason why
Geno had volunteered to work overtime.

Q. Okay.  Do you know if Ellis had asked for
volunteers to work overtime on this hob
previously to get it done?

A. I don’t believe so.

Q. Okay.

A. Because he would usually ask me first
because most times I would.  But it being a
holiday weekend and all -

Q. Uh-huh.

A. - he probably knew that I wasn’t, I wasn’t
interested in it.

Q. How did you know Ellis was n a hurry to get
this job done?

A. Ellis was always in a hurry to get every
job done.

Q. Fair enough.

A. It made him more money.

Q. Got you.  Had the homeowner requested when
you were there that somebody come backand
finish this thing up over the weekend?  Or do
you know?

A. That I could not tell you.

The job the claimant was working on needed to be completed in

a hurry, as shown in the deposition of the claimant’s direct
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supervisor, Mr. Gullett.  The claimant’s overtime work would have

helped to accomplish that goal.  His travel to request overtime

work on that job while in the time boundaries of his employment

directly advanced the respondent’s interest.

It is undisputed that the claimant was going to retrieve his

paycheck from the respondent’s shop.  The claimant or any employee

receiving their paycheck benefits the employer in that being paid

for work performed certainly makes it much more likely that

employees will return to work again.  This may not be a direct

advancement of the respondent’s interest, but it is at least

indirectly advancing the respondent’s interest.  If an employee has

no mechanism to obtain payment for services they will not work and

the employer will not be able to advance their interest.  Here the

mechanism for obtaining payment was going to the respondent’s shop

on payday to pick up his check.  The claimant, while in the time

boundaries of his employment, was following that mechanism when he

was injured.  The respondents assert that he could have had the

check mailed to him.  That argument is of little weight in that the

facts show he did not have it mailed, he went to pick it up and in

doing so he was injured.

The claimant was within the time boundaries of his employment

and benefitting the respondent both directly and indirectly when

the accident occurred.  Thus, the claimant was providing employment

services within the course of his employment.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the
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Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of

fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on October 22, 2008, and contained in

a pre-hearing order filed October 23, 2008, are hereby accepted as

fact.

2. The automobile accident that the claimant was involved in

occurred during the time boundaries of his employment.

3. The claimant was directly advancing the respondent’s

interest while he was in transit back to the respondent’s shop to

inquire about overtime work.

4. The claimant was indirectly advancing the respondent’s

interest while he was in transit back to the respondent’s shop to

retrieve his paycheck.

5. The claimant was performing employment services in the

course of his employment when the automobile accident occurred on

November 22, 2006.

6. The claimant sustained compensable injuries on November 22,

2006, while employed by the respondent.
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ORDER

That the claimant sustained compensable injuries on November

22, 2006.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


