
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F513253

JOHN MCGEE CLAIMANT

KRAFT FOODS, INC. RESPONDENT

ESIS, INC. RESPONDENT
CARRIER

OPINION FILED MAY 21, 2009

Hearing before ADMINISTRATIVE LAW JUDGE ERIC PAUL WELLS in
Springdale, Washington County, Arkansas.

Claimant represented by EVELYN BROOKS, Attorney, Fayetteville,
Arkansas.

Respondents represented by DIANE GRAHAM, Attorney, Fort Smith,
Arkansas.

STATEMENT OF THE CASE

On March 3, 2009, the above captioned claim came on for a

hearing at Springdale, Arkansas.   A pre-hearing conference was

conducted on August 21, 2008, and a pre-hearing order was filed on

August 22, 2008.   A copy of the pre-hearing order has been marked

Commission's Exhibit No. 1 and made a part of the record without

objection.

At the pre-hearing conference the parties agreed to the

following stipulations:

1. The Arkansas Workers' Compensation Commission has

jurisdiction of this claim.

2. On August 18, 2005, the relationship of employee-employer-

carrier existed between the parties.

3. Any opinions prior to this hearing regarding this matter

are the law of this case.
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By agreement of the parties the issues to litigate are limited

to the following:

1. Additional medical on the claimant’s left shoulder injury.

Claimant’s contentions are:

“Claimant was injured on January of 2004 and
again in August of 2005.  In January of 2004
he pulled a piece of machinery and hurt his
left shoulder.  In August of 2005 he pulled a
pipe and felt something in his left shoulder
give.”

Respondents’ contentions are:

“Respondents contend that the shoulder
replacement surgery recommended by Claimant’s
doctor is reasonably necessary medical
treatment for the work related injury.”

The claimant is a fifty-six-year-old male who was found to

have sustained a compensable injury to his left shoulder in an

opinion filed by an administrative law judge on July 13, 2006.

That opinion is now the law of this case.  The issue now before the

Commission is additional medical treatment for the claimant’s left

shoulder in the form of a total left shoulder arthroplasty.

Both sides presented somewhat conflicting medical evidence in

regard to the claimant’s left shoulder.  Dr. Park has seen the

claimant as his treating physician for some period of time and

stated the following in a letter he authored on June 30, 2008:

“I appreciate your letter of June 18th,
regarding John McGee.  The patient, when first
seen by me 09/21/06, had a history of injury
to his shoulder, which is well described in
the clinic note.  His shoulder had been
asymptomatic prior to that time.  He’s gone on
to progress to degenerative arthritis of the
shoulder.
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Based on the patient’s history, a temporal
relationship of the injury and radiographic
appearance of the joint, one must assume that,
within a reasonable degree of medical
certainty that the necessity for shoulder
replacement dates back to the initial work
injury.

I hope this helps you in dealing with this
client.”

Medical evidence presented by the respondent includes a

medical report from Dr. Charles E. Pearce.  The report was done on

October 9, 2008.

The following recommendations were given by Dr. Pearce:

“It is my opinion that this man’s need for
total shoulder arthroplasty is secondary to
pre-existing degenerative arthritis.  It does
appear that the incidents that he describes at
work may have flared his underlying condition
but it was certainly present prior to those
occasions.  This is stated within a degree of
medical certainty.  It is my opinion that he
does not require further diagnostic testing
and the only treatment for this condition
other than what he is doing is shoulder
replacement.”

To prove that the claimant is entitled to the total left

shoulder arthroplasty, the claimant must prove by a preponderance

of the evidence that the total left shoulder arthroplasty is

reasonably necessary medical services under Ark. Code Ann. §11-9-

508.  To do this, he must show that the need for treatment was

caused by the compensable work related injury.  Although the work

related injury need not be the only cause or even the major cause

for the treatment sought.  It need only be a cause of the need for

the treatment sought.
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In medical evidence submitted by the respondents, Dr. Charles

Pearce stated that “...the only treatment for this condition other

than what he is doing is shoulder replacement.”  It appears that he

agrees that shoulder replacement surgery would benefit the

claimant.  Dr. Pearce also stated, “It does appear that the

incidents that he described at work may have flared his underlying

condition but it was certainly present prior to those occasions.”

Here Dr. Pearce provided some medical evidence of the work related

injury being at least a cause of the claimant’s need for a total

shoulder replacement.  He stated that the “need for total shoulder

arthroplasty is secondary to pre-existing degenerative arthritis,”

but to be entitled to the additional medical treatment the work

related injury need not be the major cause only a cause.

After review of the medical records and reports of medical

providers, I find that both Dr. Pearce and Dr. Park agree that this

treatment could benefit the claimant.  It is only the degree of

causation that they disagree on.  The total shoulder replacement

the claimant seeks is reasonable and necessary medical treatment.

It is caused at least in part by his compensable work related

injury.  The respondents shall bear the cost of the claimant’s

additional medical treatment.

From a review of the record as a whole, to include medical

reports, documents, and other matters properly before the

Commission, and having had an opportunity to hear the testimony of

the witness and to observe his demeanor, the following findings of
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fact and conclusions of law are made in accordance with A.C.A. §11-

9-704:

FINDINGS OF FACT & CONCLUSIONS OF LAW

1. The stipulations agreed to by the parties at the pre-

hearing conference conducted on August 21, 2008, and contained in

a pre-hearing order filed August 22, 2009, are hereby accepted as

fact.

2. The total left shoulder arthroplasty sought by the claimant

for his compensable left shoulder injury is reasonable and

necessary.

3. The compensable work related right shoulder injury is at

least a cause for his need for treatment.

4. The respondents shall bear the cost of the claimant’s left

total shoulder arthroplasty and other reasonable and necessary

medical treatment related to that treatment.

ORDER

The claimant’s request for additional medical treatment in the

form of a total left shoulder arthroplasty is granted and the

respondents shall bear the cost of that treatment.

IT IS SO ORDERED.

_________________________
     ERIC PAUL WELLS
 ADMINISTRATIVE LAW JUDGE


